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NOTICE OF INCUMBRANCE 


By Fred. S. Knight. 


Evidently having in mind the distinction between a “loss payable 
clause” and the “standard mortgage clause”, the Supreme Court of the 
United States recently held in Sun Insurance Office v. Scott, 52 
Supreme Court 72; 78 Insurance Law Journal 316, that the addition 
to a fire insurance policy covering personal property of a “loss payable 
clause”, did not affect the provision of the policy against incumbrance 
and did not constitute notice to the insurer of the existence of a chattel 
mortgage. Separate actions were brought by J. M. Scott against five 
insurance companies on policies issued by them covering wool belonging 
to the plaintiff. Each of the policies contained a provision that the 
entire policy, unless otherwise provided by an agreement endorsed 
thereon or added thereto, should be void if the interest of the insured 
be other than unconditional and sole ownership, or if the subject of 
insurance be personal property and be or become incumbered by a 
chattel mortgage. Some time after the issuance of the policies, riders 
were attached thereto which provided that loss if any under the policy 
which might be proved due to the assured should be payable to 
the assured and the Cumberland Savings Bank, subject never- 
theless to all the terms and conditions of the policy. Upon the 
destruction of the insured property by fire, the insurers contended 
that they were not liable, as plaintiff had placed a chattel mort- 
gage on the entire insured property. At the trial, it was admitted 
that plaintiff had executed a chattel mortgage in favor of the bank 
named in the loss payable clause and that the mortgage continued in 
force at the time of the fire. Plaintiff had judgment and the judgment 
was affirmed by the Circuit Court of Appeals on the ground that the 
chattel mortgage would have avoided the policy except for the loss 
payable clause, which either by its own force or by its customary use 
constituted a waiver or consent on the part of the insurer. 

In reversing the judgment of the Circuit Court of Appeals, the 
Supreme Court of the United States held that the provision prohibiting 
incumbrance without the consent of the insurer indorsed on the policy 





was intended to reduce the moral hazard and constituted a valid 
stipulation, the violation of which was a complete defense. It was also 
held that the loss payable clause contained in the policies did not give 
the insurer notice of the existence of a chattel mortgage but merely 
performed the office of protecting a creditor of the insured who had no 
interest in the insured’s property by mortgage or otherwise against the 
eventuality of fire loss. 


MASSACHUSETTS MUTUAL LIFE 
INSURANCE COMPANY 


Payments and loans to policyholders during 1931 reached a record 
height in the history of the Massachusetts Mutual Life Insurance 
Company of Springfield, Mass., as was the case with many another 
organization last year. These unusual demands were met readily and 
without apparent strain on corporate resources, however, as the com- 
pany faced the current year with assets, insurance in force, and prestige 
materially increased. 

Payments to policyholders last year aggregated $50,162,229, an 
increase of $6,400,258 while loans on policies reached the unprecedented 
sum of $85,794,196. 

On the other hand, assets of the company were increased by 
$34,133,528, bringing the total up to $426,899,036. Insurance in force 
registered a gain of $61, 821,890, making the aggregate w ell over the two 
billion mark—$2,158,552,605, to be exact. It is interesting to note that 
73 per cent of this amount was required to replace insurance terminated 
while the remaining 27 per cent was added to insurance in force. 

The company last year paid dividends to policyholders totaling 
$15,797,004. Death claims aggregated $16,796,392, giving the company 
an actual mortality of 56.50 per cent of the expected. Other points of 
interest in the statement were: all expenses for the year, 13.50 per cent 
of premiums, interest and rents; average rate of interest on $17,473,927, 
the year’s investment in mortgage loans, 5.59 per cent.; on total mort- 
gage loan investments, 5.58 per cent.; average annual yield on $18,418,496 
invested in bonds os 1931, 4.89 per cent.; average annual yield on 
total invested assets, : 
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JOHNSON v. JEFFERSON STANDARD LIFE INS. CO. No. 3178. 
Circuit Court of Appeals, Fourth Circuit. Oct. 12, 1931. 
52 Federal Reporter (2d) 829. 
INSURANCE. 


Recovery could not be had under double indemnity clause for death of police- 
man killed by drunken negro resisting arrest. 

Case fell within the exception in the double indemnity clause, in that 
death resulted from bodily injury inflicted by another, and even conceding 
that under policy such bodily injury must have been inflicted intentionally, 
there was no evidence justifying recovery; there being no evidence that 
negro’s act was not intentional, in that he was too drunk to know 


what 
he was about. 


(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Aiken; Ernest F. Cochran, Judge. 

\ction by Mrs. Laura H. Johnson against the Jefferson Standard Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Henry Busbee and John F. Williams, both of Aiken, S. C. (Williams, Croft 
& Busbee, of Aiken, S. C., on the brief), for appellant. 

Herbert E. Gyles and P. F. Henderson, both of Aiken, S. C. (Julius C. Smith 
and Brooks, Parker, Smith & Wharton, all of Greensboro, N. C., on the brief), 
for appellee. 

Before Parker and Soper, Circuit Judges, and Chestnut, District Judge. 

Soper, Circuit Judge. 

The sole issue in this case is whether the Jefferson Standard Life Insurance 
Company is liable under the double indemnity clause of a life insurance policy 
issued on the life of Charles L. Johnson and payable to Laura H. Johnson, his 
wife, as beneficiary. The double indemnity clause is as follows: “The company 
will pay the beneficiary in full settlement of all claims hereunder double the 
face amount of this policy, if during the premium paying period, and before 
default in the payment of any premium, and before waiver of any premium on 
account of disability, and before any nonforfeiture provision is in effect, the 
death of the insured results from bodily injury within ninety days after the 
occurrence of such injury, provided death results directly and independently of 
all other causes, from bodily injuries effected solely through external, violent 
and accidental means while the insured is sane and sober; except these provisions 
do not apply if the insured shall engage in military or naval service, or any 
allied branch thereof, in time of war, or in case death results from bodily injuries 
inflicted by another person or by the insured himself, or in case of self- 
destruction at any time whether during the first policy year or afterwards.” 

The insurance company defends the suit on the grounds: (1) That the death 
the insured did not result from bodily injuries effected through accidental 


ns, and (2) that his death resulted from injuries inflicted by another. 
| 


mi 
ohnson was a police officer of the city of Aiken, S. C. He was shot and 
killed by a drunken negro whom he was bravely attempting to arrest in the course 
f his duty on November 1, 1923. On the evening of that day, Johnson and J. E. 
rge, the chief of police, both in police uniform, were standing upon the side- 

in conversation with an acquaintance. Henry Thomas, the negro, passed 
runk and staggering, with a negro companion, and stared at the officers. One 

the negroes entered a store near by, but shortly afterwards they both returned 
passed the policemen; Thomas again staring at the chief of police. There- 

the chief said to Johnson, his subordinate, that Thomas was too drunk to 
walking the streets and should be arrested. The three men started after 
omas, the chief of police walking a few steps in advance of the other two. 
he approached, the negro called him a vile name, whereupon he caught 

of the negro, who drew a pistol and shot the chief of police in the shoulder. 
negro then fired a shot in the direction of one Joe Vernon, a city employee, 
stood near by, missing him. Johnson, the insured, then closed in upon the 
who fired a third shot and killed him. The negro then turned upon the 
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chief of police, who shot and killed him. Johnson had not reached his man when 
he was shot, but he was obviously bent on arresting an offender armed with a 
pistol who had just committed a serious crime in his presence. 

The uncontradicted evidence on the part of the defendant showed that the 
negro was a steady worker of average intelligence, employed as a caretaker for a 
large winter home in Aiken. But he had been suspected of bootlegging, and twice 
the chief had searched the premises with the assistance of the real estate agent in 
charge, the last time a few days before the shooting. The negro resented these 
investigations and had made threats to kill the chief of police, which had been 
communicated to him. 

Medical testimony on the part of the plaintiff showed that a man drunk 
enough to stagger may or may not be conscious of what he is doing. There was 
also testimony tending to show that on the occasion in question, the negro was 
“mean drunk” or “crazy drunk.” 

At the conclusion of the plaintiff’s case the District Judge directed a verdict 
for the defendant, holding that the killing was not accidental, and also that it 
resulted from bodily injuries inflicted by another person who knew exactly what 
he was doing. From this ruling, the plaintiff appealed. 


We have recently held in Norris v. New York Life Ins. Co., 49 F.(2d) 62, 
in the construction of a similar policy, that death does not result from accidental 
means if the insured is injured in the course of a dangerous act, the risk of 
which he should have foreseen. Liability under the policy does not arise if the 
insured voluntarily assumes the risk of that which is likely to result in injury or 
death. The testimony in the instant case does not require the conclusion that the 
police officers had reasonable grounds to believe that they were running the risk 
of injury or death when they approached Thomas to arrest him; but after the 
chief of police was shot, it was obviously dangerous to undertake to arrest his 
armed assailant, and there is room for the contention that the deceased knew he 
was running a grave risk when he courageously advanced to arrest the drunken 
man. Yet the shots came fast and quick, and it may be that the deceased had 
hardly time enough to realize the danger of his action before he was shot. 


But we need not decide whether the killing was accidental within the 
meaning of the double indemnity clause of policy, for the facts recited clearly 
show that the case falls within the exception in the clause in that the death of 
the insured resulted from a bodily injury inflicted by another. It is conceded 
that Johnson was killed by the negro’s shot, but it is argued that to come within 
the exception, the bodily injury must have been inflicted intentionally by another, 
and that in this case the evidence shows that the murderer was so drunk as to be 
mentally unable to form the criminal design. There is some authority for the 
rule that under such an exception in a double indemnity clause, the word “inten- 
tionally” must be read into the contract. Jefferson Standard L. Ins. Co. v. 
Myers (Tex. Com. App.) 284 S. W. 216; Great Southern Life Ins. Co. v. Camp- 
bell, 148 Miss. 173, 114 So. 262, 56 A. L. R. 683. 


Assuming this ruling to be correct, for the purpose of this decision it does 
not help the policyholder’s case. There was no evidence from which the jury 
might infer that the negro’s act was not intentional, in that he was too drunk 
to know what he was about. There was abundant testimony that he was intoxi- 
cated. One of the witnesses referred to him as “crazy drunk” and a physician 
testified, as we have seen, that a man may be so drunk as to be unconscious of 
his acts and yet be able to walk about staggering. But, on the other hand, the 
uncontradicted evidence indicated that Thomas, although doubtless fired to commit 
the murderous assault by the liquor he had drunk, was in possession of his senses 
and purposely shot to injure the officer of the law. He was aggrieved that his 
premises had been searched and had threatened to kill the chief of police. On the 
occasion of his arrest he complained of being followed, cursed the chief of police, 
and, being angered by the interference with his liberty when seized, shot to pre- 
vent the arrest. He continued to shoot as Johnson came up. It was not a 
sufficient basis for the plaintiff’s case to prove that it is possible for a man to 
be so drunk as to be unconscious of acts which he is physically able to perform. 
There must have been in addtiion some evidence to show that such was the negro’s 
condition on this occasion. But that which was offered was too unsubstantial 
for this purpose, and had the jury decided on the testimony before them that 





Life] De Roy v. New York Life Ins, Co. 245 


the negro was not conscious of his acts, ‘it would have been the duty of the 
District Judge, to have set aside the verdict. It was accordingly his duty to direct 
a verdict for the defendant. Gunning v. Coley, 281 U. S. 90, 50 S. Ct. 231, 74 
L. Ed. 720. 

The judgment of the District Court is affirmed. 


DE ROY v. NEW YORK LIFE INS. CO. No. 6223. 
District Court, W. D. Pennsylvania. June 12, 1931. 
52 Federal Reporter (2d) 894. 
1. INSURANCE. 


Evidence of insured’s false representations in answering medical examiner’s 
questions held properly received, though report of only one of two medical ex- 
aminers was attached to policy (40 PS § 441). 

It was not contended that answers made to other medical examiner 
were different, but it was contended that answers to both medical exam- 
iners should have been part of applications, and therefore that policies 
did not contain correct copy of applications and that applications could 
not properly be offered in evidence or considered part of policies. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. | : a 

Insured’s retention of life policies was approval of applications as attached 
to policies. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. os 

In action on life policies, court held not to have erred in determining, as 
matter of law, that policies were avoided by fraud. 

Insured stated that he had never consulted physician and never 
suffered from any disease of the heart and that he had not consulted 
physician within five years, notwithstanding that he had been suffering 
from serious heart trouble and treated by several doctors. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. : ‘ 

Under life policy provision requiring delivery of policy during lifetime and 
before consultation ,or treatment by physician since medical examination, life 
policy held ineffective. . 

The applications were made June 18, 1929, and one policy was not 
delivered until July 20, 1929. Insured consulted his family physician 
July 1 and July 7, 1929. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Action by Claire J. De Roy against the New York Life Insurance Company. 
The court instructed the jury to find for plaintiff for the amount of premiums 
paid, with interest, and plaintiff moves for a new trial. 

Motion refused. 

A. M. Neeper and J. F. Callahan, both of Pittsburgh, Pa., for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for defendant. 

McVicar, District Judge. 


_ Abe I. De Roy, June 18, 1929, made application for two life insurance policies 
from defendant, in the sum of $10,000 each. Policies were delivered to him in 
pursuance of his applications. He paid the premium thereon and died Septem- 
ber 23, 1929. Due proofs of death were made by the plaintiff, the beneficiary 
named in each of the policies, who was his wife. Defendant refused payment; 
hence this action was brought. The defense is that the policies were procured by 
certain false and fraudulent representations and that the policies did not go into 
effect by reason of a violation of a condition precedent. At the trial the court 
instructed the jury to find for plaintiff for the amount of the premiums paid, with 
interest. Plaintiff filed a motion for a new trial and in support thereof averred 
two reasons. 

[1-3] The first is that the court erred in receiving evidence of the false re- 
Presentations averred in the affidavit of defense consisting of answers to questions 





246 The Insurance Law Journal, Vol. 78 [Feb., 


asked by one of the defendant’s medical examiners, which were made a part of 
each application (a copy of which was attached to each policy), on the ground that 
defendant caused the insured to be examined by two medical examiners and at- 
tached only the answers propounded by one of the medical examiners. Plaintiff 
contends that under these facts the answers attached could not be received in 
evidence, nor coul dthey be considered parts of the policies. 


It appeared from the evidence that the insured, at the time of the applications, 
had $50,000 life insurance with defendant. That under a rule of the defendant 
under such circumstances, an examination and report from two medical examiners 
are required. ‘That defendant had the insured examined by two of its examiners, 
That each of said examiners received answers from the insured to the medical 
questions propounded, and that a copy of the questions and answers propounded 
by one medical examiner only, together with the answers thereto, was attached to 
each policy. The Pennsylvania Act of May 17, 1921, P. L. 682, which is a sub- 
stantial reenactment of the Act of May 11, 1881, P. L. 20, provides: “All insurance 
policies issued by stock or mutual insurance companies or associations doing 
business in this State, in which the application of the insured, the constitution, 
by-laws or other rules of the company form part of the policy or contract between 
the parties thereto, or have any bearing on said contract, shall contain, or have 
attached to said policies, correct copies of the application as signed by the apoli- 
cant, or the constitution, by-laws, or other rules referred to; and, unless so 
attached and accompanying the policy, no such application, constitution, or by-laws, 
or other rules shall be received in evidence in any controversy between the parties 
to, or interested in, the policy, nor shall such application, constitution by-laws, or 
other rules be considered a part of the policy or contract between such parties.” 
Section 318 (40 PS § 441). 

In Lenox v. Greenwich Insurance Co., 165 Pa. 575, 30 A. 940, 941, the Supreme 
Court of Pennsylvania said: “It is well known that the evil aimed at in this leg- 
islation was the custom of insurance companies to put in their blank forms of ap- 
plication long and intricate questions or statements to be answered or made by the 
applicant, printed usually in very small type, and the relevancy or materiality not 
always apparent to the inex xperienced, and therefore liable to become traps to catch 
even the innocent unwary. The general intent was to keep these statements before 
the eyes of the insured, so that he might know his contract, and, if it contained 
errors, have them rectified before it became too late.” 

The penalty for a failure to attach a correct copy of thé application when it 
forms part of the policy is that no such application “shall be received in evidence” 
or be “considered a part of the policy.” 

There are many cases, such as Custer v. Fidelity Mutual Aid Association, 211 
Pa. 257, 60 A. 776; Fidelity Title & Trust Co. v. Illinois Life Insurance Co., 213 
Pa. 415, 63 A. 51; Paulhamus v. Security Life & Annuity Co., 163 F. 554 (C. C. 
M. D. Pa.); and Muhlenberg v. Mutual Fire Insurance Co., 211 Pa. 432, 60 A. 
995, which hold that where the application is not attached to the policy it cannot be 
offered in evidence and cannot be considered as a part of the contract. In Morris 
v. State Mutual Life Assurance Co., 183 Pa. 563, 39 A. 52, the questions pro- 
pounded by the medical examiner, together with the answers thereto, were not 
attached to the application. It was held under such circumstances that the applica- 
tion could not be offered in evidence. 


It is admitted that the copies of the applications attached to the policies in 
this case contain correct copies of the answers made to one of the medical ex- 
aminers. It is not contended that the answers made to the other medical examiner 
were different. It is contended that the answers made to both medical examiners 
were, or should have been, a part of the applications; therefore, that the policies 
do not contain a correct copy of the applications and that the applications cannot 
properly be offered in evidence or considered part of the policies. 

If this case had arisen prior to the Pennsylvania acts aforesaid, the policies 
would be considered the contracts in this case. Where there is doubt as to the 
terms of a contract or the meaning thereof, the settled construction thereof by 
the acts of the parties is of great weight. Both parties by their acts construed the 
policies delivered by the defendant, accepted by the insured, and retained by him 
until his death, as containing the entire contract. 
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In Stipcich v. Metropolitan Life Insurance Co., 277 U. S. 311, 316-318, 48 S. 
Ct. 512, 513, 72 L. Ed. 895, the Supreme Court, speaking by Mr. Justice Stone, said: 

“Insurance policies are traditionally contracts uberrimae fidei and a failure 
by the insured to disclose conditions affecting the risk, of which he is aware, makes 
the contract voidable at the insurer’s option. * * * 

“Concededly, the modern practice of requiring the applicant for life insurance 
to answer questions prepared by the insurer has relaxed this rule to some extent, 
since information not asked for is presumably deemed immaterial. * * * 

“But the reason for the rule still obtains, and with added force, as to changes 
materially affecting the risk which come to the knowledge of the insured after the 
application and before delivery of the policy. For even the most unsophisticated 
person must know that in answering the questionnaire and submitting it to the 
insurer, he is furnishing the data on the basis of which the company will decide 
whether, by issuing a policy, it wishes to insure him. If, while the company de- 
liberates, he discovers facts which make portions of his application no longer true, 
the most elementary spirit of fair dealing would seem to require him to make a 
full disclosure. If he fails to do so the company may, despite its acceptance of 
the application, decline to issue a policy. * * * 

“The defendant in insisting that Stipcich was under an obligation to disclose his 
discovery to it is not attempting to add another term to the contract. The obliga- 
tion was not one stipulated for by the parties, but it is one imposed by law as a 
result of the relationship assumed by them and because of the peculiar character 
of the insurance contract. The necessity for complying with it is not dispensed 
with by the failure of the insurer to stipulate in the policy for such disclosure.” 

If insured, after receiving the policies, was of the opinion that a copy of the 
answers to the questions propounded by the second medical examiner should be 
attached to the applications, good faith required of him to object to the policies 
delivered on this ground; that is, that the policies did not contain the entire con- 
tract. 

The retention of the policies was an approval of the applications as attached 
to the policies. In New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 
S. Ct. 837, 844, 29 L. Ed. 934, it is stated: “The retention of the policy was an 
approval of the application and of its statements. The consequences of that 
approval cannot, after his death, be avoided.” 

In Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 623, 624, 36 S. Ct. 
676, 680, 60 L. Ed. 1202, it is stated: “Moreover, the false representations accom- 
panied and were essential parts of the policies finally accepted. He did not repu- 
diate, and therefore adopted and approved, the representations upon which they 
were based.” 

The copies of the applications attached fulfilled the general intent of the 
Pennsylvania act as stated in Lenox v. Insurance Co., 165 Pa. 575, 30 A. 940, 941, 
in these words: “The general intent was to keep these statements before the eyes 
of the insted, so that he might know his contract, and, if it contained errors, have 
them rectified before it became too late.” 

There is no evidence in this case that the answers to the questions propounded 
by both medical examiners were agreed to or intended by the parties to be a part 
of the applications. The evidence conclusively shows the contrary. The policies 
expressly state, “This contract is made in consideration of the application therefor 
and of the payment in advance of the sum of $702.20,” etc.; also, “The policy and 
the application therefor, copy of which is attached hereto, constitute the entire 
contract.” There was no objection or protest by the insured at any time prior to 
his death that the policies delivered, accepted and retained did not contain correct 
copies of his applications. The plaintiff’s claim as averred in her statement of 
claim, is evidently based on the theory that the contracts consist of the policies 
with the copies of the applications attached thereto. Plaintiff averred in para- 
graphs 6 and 7 of the Statement, that her husband made two applications June 
18, 1929; that defendant “caused my said husband to be examined by its medical 

caminers” and that in pursuance to said applications the policies in suit were 
ied and delivered. The evidence objected to was properly received. 

[4] The second reason assigned in support of the motion for a new trial is 


_ the court erred in determining as a matter of law that the policies were 
ided by fraud, but should have submitted this question to the jury. 
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Defendant averred in its affidavit of defense that insured made false answers 
to certain questions in his applications; that these answers were material, were 
known by him to be false, and were made for the purpose of deceiving and pro- 
curing the policies in suit; and that by reason thereof defendant was deceived 
and issued said policies. 

The questions and answers referred to above are: 

“7, B. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? Yes. Noted-double herniotomy 10 years ago. Inguinal. 
Recurrence in left side. Wears truss on left, holds up in good position. 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of * * * 

“B. The Heart, Blood Vessels or Lungs? No.” 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No. 

“11. What physician or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

There was uncontradicted evidence that Dr. Gardner of Pittsburgh examined 
the insured November 26, 1928; that he diagnosed his ailment as angina pectoris, 
a serious heart trouble, and advised the insured that he had heart trouble; that 
Dr. Criep, insured’s family phvsician, attended the insured daily from November 
26, 1928, to January 26, 1929, making one or more calls per day; that he diag- 
nosed the insured’s ailment as a fairly serious form of heart trouble and so 
advised the insured; that Dr. Heard was called into consultation with Dr. Criep 
shortly after November 26, 1928, and several times thereafter; that he advised 
the insured that he had heart trouble. Insured went to Atlantic City for rest and 
recuperation on or about January 26, 1929; he returned to Pittsburgh on or 
about March 10, 1929. From January 29, 1929, until March 9, 1929, while insured 
was in Atlantic City, he was under the care of Dr. Weinberg, who made as 
many as five and six calls a day the first week of his treatment. When Dr. 
Weinberg was called insured told him he was having one of his usual heart at- 
tacks. Dr. Weinberg diagnosed the insured’s trouble as being in the gall bladder 
and treated him accordingly. After insured returned to Pittsburgh in March, 
i929, and prior to the applications for insurance June 18, 1929, he consulted Dr. 
Criep, his family physician, thirteen times. 

Insured went to the Passavant Hospital in Pittsburgh in January, March, 
and May, 1929, to have electro-cardiograms made of his heart. He died Septem- 
ber 23, 1929, of angina pectoris, according to the testimony of Drs. Criep and 
Heard, which was confirmed by the autopsy made by Dr. Helmbold. Plaintiff 
testified that insured was sick in Pittsburgh and that Drs. Criep and Heard had 
examined him. She also testified to the illness in Atlantic City and of the 
services rendered by Dr. Weinberg. 

There was uncontradicted testimony also that defendant relied on these 
representations and that it would not have issued the policies if truthful answers 
had been made thereto. 

In Barrett v. Virginian Railway Co., 250 U. Sj 473, 39 S. Ct. 540, 541, 63 L. 
Ed. 1092, the Supreme Court said: “Whenever, in the trial of a civil case, it 1s 
clear that the state of the evidence is such as not to warrant a verdict for a 
party, and that if such a verdict were rendered the other party would be entitled 
to a new trial, it is the right and duty of the judge to direct the jury to find 
according to the views of the court.” See also Tutewiler v. Guardian Life In- 
surance Co., 42 F. (2d) 208, 209 (C. C. A. 5). 


In Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
680, 60 L. Ed. 1202, insured made false representations as to other insurance, 
illness, and consultation of physicians. The Supreme Court, in an opinion by 
Justice McReynolds, said: 


“Considered in most favorable light possible, the above quoted incorrect 
statements in the application are material representations; and, nothing else 
appearing, if known to be untrue by assured when made, invalidate the policy 
without further proof of actual conscious design to defraud. * * * 


“The assured at least consciously permitted an application containing ma- 
terial misrepresentations to be presented by subordinate agents to officers of the 
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jnsurance company under circumstances which he knew negatived any prob- 
ability that the actual facts would be revealed; and later he accepted policies 
which he must have understood were issued in reliance upon statements both 
false and material. He could claim nothing because of such information in the 
keeping of unfaithful subordinates. Moreover, the false representations accomp- 
anied and were essential parts of the policies finally accepted. He did not 
repudiate, and therefore adopted and approved, the representations upon which 
they were based. Beyond doubt an applicant for insurance should exercise 
toward the company the same good faith which may be rightly demanded of it. 
The relationship demands fair dealing by both parties. * * * 

“Considered with proper understanding of the law, there is no evidence to 
support a verdict against petitioner, and the trial court should have directed 
one in its favor.” 

See also New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 29 L. Ed. 934, and Zeidel v. Connecticut General Life Insurance Co., 44 
F. (2d) SS: CD: C.. We By. Pa). 

In Hews v. Equitable Life Assurance Society (C. C. A.) 143 F. 850, 853 
(C. C. A. 3), which was an action at law by the beneficiary upon a policy which 
had been issued by the defendant upon the life of her husband, the defense was 
fraudulent representations as to health and temperance in the answers to ques- 
tions contained in the application. The court said: “Careful examination of 
the evidence has entirely satisfied us that the only inference which could 
reasonably have been deduced from it is that material representations as to his 
physical condition and as to his use-of alcholic beverages were made hy Hews, 
both in his application and in his answers to the medical examiner, which were 
absolutely false, and which he knew to be so, and made with intent that the 
company should believe and act upon them. This being so, there was nothing 
upon which a finding that the misrepresentations in question had been ‘made in 
good faith’ could have been sustained, and therefore the defendant was entitled 
to the binding instruction which, in effect, was given upon this subject.” 


In Equitable Life Assurance Society v. Keipet, 165 F. 595 (C. C. A. 3), 
certiorari denied 215 U. S. 606, 30 S. Ct. 406, 54 L. Ed. 346, the facts’ were sub- 
stantially the same as the facts in the case at bar. Judgment for plaintiff was 


reversed on the ground that a verdict should have been directed for the de- 
fendant. 


In New York Life Insurance Co. v. McCarthy (C. C. A.) 22 F. (2d) 241, 
242 (C. C. A. 5), there was an action at law by beneficiary to recover insurance 
and a suit by the company in equity to set aside the policy on the ground of 
fraudulent representations in the answers to the questions propounded. There 
was a verdict for plaintiff in the action at law upon which judgment was en- 
tered. The suit in equity was dismissed. Appeal was taken from the judgment 
and decree in both cases. The fraud resulted from the answer to the following 
question, which question and answer was: “‘What physician or physicians, if 
any, not named above, have you consulted or been examined or treated by 
within the past five years?’ Answer: ‘None.’” The court, in an opinion by 
Walker, Circuit Judge, page 244 of 22 F.(2d), said: 

“The above set out question propounded to the insured called for a state- 
ment as to a fact within his knowledge. * * * 

“The question now under consideration called for a statement as to a fact 
material to the risk to be incurred by granting the application for insurance, 
as an affirmative answer would enable the insurer to make an investigation and 
ascertain the truth regarding the cause for the consultation or consultations, and 
the state of health revealed. It cannot reasonably be doubted that the nega- 
tive answer to the question was calculated to deprive the insurer of an oppor- 
tunity it was entitled to be afforded of making an investigation for itself and 


acquiring information of facts material to the risk involved in granting the 
application for insurance. * * * 


“The negative answer to the question under consideration is inconsistent 
with the absence of intention on the part of the insured to deceive the insurer 
as to the fact of the insured having consulted or been examined or treated by 
a physician or physicians within the time stated. We are of opinion that the 
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representation under consideration was one as to a material fact, and that, the 
uncontroverted evidence showing that that representation was false, and was 
made with actual intent to deceive, the pleas setting up the falsity of that repre- 
sentation were so established as to make erroneous the court’s refusal to give 
the instruction to the effect that, if the jury believed the evidence, they must 
find for the defendant.” 

In Tutewiler v. Guardian Life Insurance Co., 42 F. (2d) 208 (C. C. A,), 
supra, a case very much like the present case, we quote the following material 
portions of the opinion: 

“Appellant brought suit on a policy of $10,000 issued by appellee on the 
life of Paul R. Davis. The policy was dated March 1, 1927, and contained a 
clause making it incontestable after one year. The insured died October 28, 
1927, within the contestable period. Appellee defended on the grounds that the 
insured had made false answers to material questions amounting to warranties 
in the application, in which he stated that he had not consulted or been treated 
by any physician within five years before the application and had not had syphilis, 
whereas in truth he had consulted a physician and had been treated for syphilis 
between February 23, 1922, and February 23, 1927, the date of his application. At 
the close of the evidence a verdict was directed for defendant, appellee. Error 
is assigned to that action of the court. 

“The testimony of Dr. Dean, which is in the record in full, shows that he 
had treated Davis professionally for syphilis many times during the five years 
preceding the application for insurance. * * * 

“Under all the circumstances it is hardly possible that any jury of reasonable 
men would have found in favor of the plaintiff on the evidence in the record. 
Had they done so the judge would have been justified in setting aside the verdict 
and granting a new trial. In such circumstances it is well settled that it is the 
duty of the court to direct a verdict.” 

Under the uncontradicted evidence from several witnesses in this case, the 
representations by insured as to consultation with physicians, and physicians 
with whom he had consulted or had been examined or treated, were false; also, 
the evidence was uncontradictéd that defendant was deceived thereby and issued 
the policies in suit. The only inference that can be taken from the evidence is 
that insured knew such representations were false and made them with the in- 
tention of deceiving defendant and procuring the policies. 

The same statement applies (probably in a lesser degree) as to the repre- 
sentations relative to consultations with a physician for ailment and disease of 
the heart. 

The state of evidence was such that, if the verdict had been rendered for 
plaintiff, the defendant would have been entitled to a new trial. 

[5] There is another reason why there could not be a recovery on one of 
the policies in suit. The applications contain the following provision: “That 
the insurance hereby applied for shall not take effect unless and until the policy 
is delivered to and received by the applicant and the first premium thereon paid 
in full during his lifetime, and then only if the applicant has not consulted or 
been treated by any physician since his medical examination.” 

The applications were made June 18, 1929. One policy was delivered June 
28, 1929, and the other July 20, 1929. Insured consulted Dr. Criep, his family 
physician, July 1, 1929, and July 7, 1929. 

The insurance did not take effect as to the policy delivered July 20, 1929. 
Bostick v. New York Life Ins. Co. (C. C. A.) 284 F. 256; MacKelvie v. Mutual 
Benefit Life Ins. Co. (C. C. A.) 287 F. 660; New York Life Ins. Co. v. Horton 
(C. C. A.) 9 F.(2d) 320; Aetna Life Ins. Co. v. Johnson (C. C. A.) 13 F.(2d) 
824; Harrisburg Trust Co. v. Mutual Life Ins. Co., 278 Pa. 255, 122 A. 292: 
Panopoulos y. Metropolitan Life Ins. Co., 96 Pa. Super. Ct. 325. 

As to the obligation arising by law and independent of the policies, sce 
oe. oo Life Insurance Co., 277 U. S. 311, 317, 48 S. Ct. 512, 
72 L. Ed. 895. 


The motion for a new trial is refused. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. MADDOX. 6 Div. 800. 
Supreme Court of Alabama. Oct. 29, 1931. 
137 Southern Reporter 290. 
INSURANCE. 
Record conclusively showing suicide, avoiding liability on life policy, required 
reviewing court to grant insurer new trial, although trial court denied it. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Circuit Court, Lamar County; R. L. Blanton, Judge. 

Action on a policy of life insurance by Nell Maddox, a minor, by her 
guardian, Walter Maddox, against the Mutual Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Reversed, rendered, and remanded. 

Douglas Arant and W. M. Neal, both of Birmingham, Frederick L. Allen, of 
New York City, G. M. Holmes, of Aberdeen, Miss., Bradley, Baldwin, All & 
White, of Birmingham, and J. C. Milner, of Vernon, for appellant. 

R. G. Redden and O. E. Young, both of Vernon, for appellee. 

This cause was submitted under rule 46. 

Upon a full and careful consideration, the decision of the court is expressed 
in the following opinion prepared by Justice Bouldin : 

In the policy of insurance sued upon the insurer did not assume the risk of 
death by suicide within one year from the date of the policy, and liability was 
expressly excluded in such event. 

On the former appeal, Mutual Life Ins. Co. of New York v. Maddox, 221 
Ala. 292, 128 So. 383, we held that, in view of the presumption against suicide, 
and the fact that the evidence was circumstantial, the affirmative charge was 
properly refused to defendant. The cause was reversed for refusal to admit 
evidence tending to show the insured was addicted to drink at the time and for 
some months before he came to his death. 

The sole question presented on this appeal is the denial of defendant’s motion 
for a new trial on the ground that the verdict is clearly wrong and unjust, in that 
it is not supported by the evidence, but is opposed to the clear and convicing 
weight of the evidence. 

This record discloses a chain of circumstantial evidence so conclusive as to 
exclude every reasonable hypothesis other than that the insured came to his death 
by a pistol shot through the temples fired from his own pistol and by his own hand. 

\ discussion of the evidence would serve no good purpose. 

The duty and responsibility of this court in such case is clearly defined in 
Southern Railway Co. v. Grady, 192 Ala. 515, 68 So. 346; Mutual Life Ins. Co. v. 
Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649; American National Ins. 
Co. v. Rosebrough, 207 Ala. 538, 93 So. 502. 

The trial court erred in refusing the motion for a new trial. A new trial is 
here granted. 

Reversed, rendered, and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


CRONIN v. UNIONAID LIFE INS. CO. No. 175. 
Supreme Court of Arkansas. Oct. 26, 1931. 
- 42 Southwestern Reporter (2d) 758. 
INSURANCE. , 
_ Arkansas corporation acquiring Oklahoma insurance contract from another 
insurer and collecting premiums by mail held not “doing business” in Oklahoma, 
so that service on secretary of state in action on policy conferred no jurisdiction 
on Oklahoma court. 
Comp. St. Okl. 1921, § 5442, provides that, if any foreign corporation 

does business in Oklahoma, and has failed to appoint agent for service, 

or to file copy of its articles of incorporation or to pay license fee, then 

it may be sued by service on secretary of state. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


Appeal from Circuit Court, Benton County; J. S. Combs, Judge. 


Action by Sadie E. Cronin against the Unionaid Life Insurance Company. 
‘rom a judgment for defendant, plaintiff appeals. 
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Affirmed. 

John D. Arbuckle, of Ft. Smith, for appellant. 

Duty & Duty, of Rogers, for appellee. 

McHaney, J. 

This is a suit upon a foreign judgment, obtained by appellant against appellee 
in the district court of Creek county, Okl., on February 4, 1928. The only 
question presented is the validity of the judgment of the Oklahoma court, and 
this is dependent upon the validity of the service there had. The judgment roll 
itself recites that “the defendant” (appellee here) “has been duly served with 
summons in all respects as provided by the laws of the State of Oklahoma.” 


[1] The facts are that in 1915 the Mutual Aid Union, a mutual assessment 
insurance company of Arkansas, issued a policy upon the life of Frances Cronin 
of Depew, Okl., in which appellant was named as beneficiary. In December, 
1926, appellee was organized as a stipulated premium company under the laws of 
this state, and shortly thereafter entered into a re-insurance contract with the 
Mutual Aid Union by which it re-insured its membership, agreed to collect the 
assessments and carry out the contracts re-insured. The Mutual Aid Union was 
dissolved in January, 1927, and ceased to do any business or to exist as a corpora- 
tion. Frances Cronin died on December 1, 1927, and on December 28, 1927, this 
suit against appellee was filed and service attempted to be had by serving the 
secretary of state of Oklahoma under authority of section 5442, Oklahoma Comp. 
Stat. Ann. 1921. This statute provides that, if any foreign corporation does 
business in that state, and has failed to appoint an agent for service, or has 
failed to file a duly authenticated copy of its articles of incorporation or charter 
with the secretary of state, or has failed to pay the license fee required, then it 
may be sued by service on the secretary of state. Appellee had no knowledge that 
a suit had been filed until after judgment. The circuit court of Benton county 
made a finding for appellee, and rendered judgment accordingly. 


Appellant relies upon the above statute and the decision of the Oklahoma 
Supreme Court in Title Guaranty & Surety Co. v. Slinker, 42 Okl. 811, 143 P. 
41, 42, sustaining similar service on a foreign corporation under authority of said 
statute. The facts in that case are very materially different from this case. 
There the court said: “The record shows that the surety is a Pennsylvania cor- 
poration, and had been duly authorized to do business in the Indian Territory 
prior to statehood, and did, in pursuance of such authority, engage in business in 
that territory, and prior to statehood executed the bond in suit; that upon the 
advent of statehood the surety withdrew all of its agents from the state, except 
the one located at Muskogee, and that this agent was retained for the purpose of 
collecting premiums on bonds that had been executed prior to statehood, and did 
not have authority to execute any new bonds; that no attempt was made by the 
surety to have the bonds canceled that had been executed, but that the same were 
continued in force and the annual premiums collected thereon; that it did not 
solicit or execute any new bonds in Oklahoma after statehood.” 


Under that state of facts the court held that the corporation was doing 
business in the state. In this case, however, the undisputed proof is that appellee 
has done no business in Oklahoma except to collect premiums by mail. It has 
no agent or office there. It solicits no contracts there, and has never done so. 
The Mutual Aid Union may have done business in Oklahoma in violation of its 
laws, but appellee has no agent located therein to collect premiums on the old 
policies, and maintains no office therein. It collects at Rogers, Ark., by use of the 
United States mails. We are therefore of the opinion that appellee was not 
“doing business in the State of Oklahoma” within the meaning of said section 
5442, and that service upon the secretary of state in this action conferred no 
jurisdiction on the Oklahoma court of the person of appellee. Provident Savings 
Life Assurance Society v. Commonwealth of Kentucky, 239 U. S. 103, 36 S. Ct. 
34, 37, 60 L. Ed. 167, L. R. A. 1916C, 572. In that case Mr. Justice Hughes, 
speaking for the court, said: “But the continuance of the contracts of insurance 
already written by the company was not dependent on the consent of the state. 
It is true that acts might be done within the state in connection with such policies 
(as for example, in maintaining an office or agents, although new insurance 
was not written or solicited) which could be considered to amount to the con- 
tinuance of a local business. In such case it would be the actual transaction of 
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business that would furnish the ground of the license exaction, and not the mere 
existence of the obligation under policies previously written. These policies are 
contracts already made; the state cannot destroy them or make their mere con- 
tinuance, independent of acts within its limits, a privilege to be granted or with- 
held. Neither the continuance of the obligation in itself, nor acts done elsewhere 
on account of it, can be regarded as being within the state’s control.” Some of 
our own late decisions on the subject are Linograph Co. v.. Logan, 175 Ark. 194, 
2909 S. W. 609; Equitable Credit Co. v. Rogers, 175 Ark. 205, 299 S. W. 747; 
Stubbs v. Wright, 176 Ark. 469, 2 S.W.(2d) 1087; Chicago Title & Trust Co. v. 
Hagler Special School Dist., 178 Ark. 443, 12 S.W.(2d) 881; Security Trust 
Co. v. Martin, 178 Ark. 518, 12 S.W.(2d) 870. So, in this case, appellee acquired 
the Oklahoma contracts from the Mutual Aid Union and it had the right to con- 
tinue them by acts, done in this state, and such acts cannot be regarded as doing 
business in that state. 

[2-4] This holding does not violate the good faith and credit clause of the 
Constitution of the United States. As said in the recent case of Lewis v. United 
Order of Good Samaritans, 182 Ark. 914, 33 S.W.(2d) 53, 55: “The general 
rule is that the full faith and credit clause of the Constitution and the laws 
enacted thereunder apply only where the court rendering the judgment had jur- 
isdiction.” It was further held in that case that a recital of service in the 
foreign judgment was not conclusive, and that it could be impeached for want of 
jurisdiction by showing that no service was had and that there was no entry of 
appearance. Such a judgment is conclusive on collateral attack except for fraud 
or want of jurisdiction. 

It necessarily follows from what we have said that the judgment of the 
circuit court is correct and must be affirmed. It is so ordered. 


MARSHALL v. GUIDING STAR BEN. ASS’N, Inc. No. 13732. 
Court of Appeal of Louisiana. Orleans. Nov. 3, 1931. 
137 Southern Reporter 360. 
1. INSURANCE. 


Evidence held insufficient to establish that at time of issuance of insurance 
certificate insured was afflicted with diseases causing death. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Brooks Marshall against the Guiding Star Benefit Association, Inc. 
Judgment for plaintiff, and defendant appeals. 

Amended, and, as so amended, affirmed. 

F. B. Smith, of New Orleans, for appellant. 

Robt. E. O’Connor, of New Orleans, for appellee. 

JANVIER, J. 

Plaintiff was named beneficiary in a certificate of fraternal insurance issued 
by defendant on the life of plaintiff’s wife. 

On the death of the wife, defendant refused to make payment, claiming that, 
at the time of the issuance of the certificate, slightly more than two years prior 
to the death of Angeline Marshall, she, the wife, was already afflicted with the 
diseases from which she later died, and that therefore no recovery can be had, 
since, in her application for the insurance certificate, she had stated that she was 
in sound bodily health. 

The amount claimed is $260. It is not disputed that this is the amount due, 
if defendant’s contention be not sustained, and this is the amount for which 
judgment was rendered below. 


[1] In view of the language of the Supreme Court in Goff v. Mutual Life 
Insurance Co., 131 La. 98, 59 So. 28, it is extremely doubtful that this defense 
would prevail, even if the evidence sustained defendant’s contention. But the sole 
witness relied on to prove that the ailments from which death later resulted had 
been contracted prior to the issuance of the certificate was Dr. T. D. Hayes, who 
testified solely as a medical expert and not as the physician who treated the 
deceased, and who did no more than to state that in almost all cases of chronic 
myocarditis and chronic nephritis, which are the causes of death as given in the 
death certificate, development is slow, and death usually occurs only after two 
years or more have elapsed since the first contraction thereof. 
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The evidence falls far short of proving that, in this particular case, 
diseases mentioned were in existence when the policy was applied for, and 
defense must therefore fail. 

[2] We are asked to amend the judgment by the allowance of damages 
the delay caused by the so-called frivolous appeal. 

The record is quite convincing of the fact that the appeal was taken for no 
other reason than to delay payment of the judgment, and therefore damages asked 
for will be allowed, and will be fixed at 10 per cent. 

The judgment appealed from is amended by the allowance of 10 per cent, 
damages for frivolous appeal, and, as thus amended, it is affirmed. 

Amended and affirmed. 


the 
the 


for 


JONES v. GRAND LODGE OF TABERNACLES OF THE GENERAL 
GRAND INDEPENDENT ORDER OF BROTHERS AND SISTERS 
OF LOVE AND CHARITY FOR NORTH AND SOUTH 
AMERICA, LIBERIA, AND ADJACENT ISLANDS. 

NO. 8129. No. 3739. 

Court of Appeal of Louisana. Second Circuit. Nov. 18, 1931. 

137 Southern Reporter 629. 

1. INSURANCE. 


Member paying dues to local lodge in accordance with regulations is in good 
standing, regardless of whether dues are forwarded to grand lodge; officer re- 
ceiving money being agent of grand lodge and not of member. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 
2. INSURANCE. 


Fraternal organization’s suspension of local lodge for default of officers held 
not bar to recovery on paid-up policy, where insured died during time of suspen- 
sion. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; J. F. 
Stephens, Judge. ; 

Action by Clarisse S. Jones against the Grand Lodge of Tabernacles of the 
General Grand Independent Order of Brothers and Sisters of Love and Charity 
for North and South America, Liberia, and Adjacent Islands, No. 8129. From 


judgment in reconvention, annulling default judgment for plaintiff, plaintiff ap- 
peals. 


Reversed. 

Gunter & McClung, of Natchitoches, for appellant. 

Breazeale & Hughes, of Natchitoches, for appellee. 

Drew, J. 

Plaintiff sued on a policy of insurance issued on the life of Cecilia Francois for 
the sum of $300, making the plaintiff herein the beneficiary. The insurer is a fra- 
ternal organization with its domicile in the state of Louisiana. The suit as origin- 
ally filed alleged the defendant to be a nonresident corporation and was cited 
through the secretary of state. No appearance was made by defendant and plain- 
tiff's case was proved up on default. From this judgment defendant appeared 
and perfected an appeal to this court. Later, and during the pendency of the 
appeal in this court, defendant filed a suit to annual the judgment for the want 
of citation. Plaintiff answered the suit and reconvened on the policy, praying for 
judgment for the amount of the policy. By agreement of counsel, the case was 
tried on the testimony offered in the first case by the plaintiff and the testimony 
offered on the present trial. 

Defendant admits issuing the policy sued on by plaintiff and does not deny 
that the insured, of whom plaintiff is the beneficiary, had paid all dues that she 
owed to the local lodge up to the time of her death. It does contend, however, 
that at the time of the insured’s death the local lodge, of which she was a mem- 
ber, viz., Mars Hill Tabernacle No. 22, located at Bermuda, La., was under sus- 
pension, due to the failure of the proper officer or officers of that lodge to make 
remittance to the Grand Lodge, and that suspension of the local lodge, although 
through no fault of the insured, was a bar to the recovery on the policy if the 
insured died during the time of the suspension. The lower court upheld this con- 
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tention, annulled the default judgment, and rejected the demand of plaintiff in re- 
convention. From this judgment, plaintiff in reconvention has appealed. 

[1] To decide this contention of the defendant lodge is to decide the case. 
This court has on numerous occasions held under like policies that when a mem- 
ber of a lodge pays his dues to the proper officer of the local lodge on or before 
the due date, in accordance with the rules and regulations of said lodge, he has 
complied with his duties and is in good standing, regardless of the failure of the 
officer to forward the money to the Grand Lodge; the officer receiving the money 
being the agent of the Grand Lodge and not of the member. Smith v. Most Wor- 
shipful Grand Lodge, ete. (La. App.) 135 So. 675. 

[2] A case against the same defendant as in this case and growing out of the 
same identical facts, and during the time of the alleged suspension that is claimed 
in this case, was decided adversely to the defendant lodge by this court on Febru- 
ary 26, 1931. Emanuel v. General Grand Independent Order of Brothers and 
Sisters of Love and Charity of North and South America, Liberia and Adjacent 
Islands, 16 La. App. 186, 133 So. 506. The identical questions and on the same 
facts as in this case were fully discussed in that one. It is therefore unnecessary 
for this court to fully discuss them again, and for the reasons given in that case, 
we are of the opinion that the plaintiff in reconvention is entitled to recover under 
the policy sued on. 

It is therefore ordered, adjudged, and decreed that the judgment of the lower 
court be amended by reversing the judgment rejecting the reconventional demand, 
and that plaintiff in reconvention have judgment against the defendant in recon- 
vention in the full sum of $300, with 5 per cent, per annum interest thereon from 
July 19, 1927, until paid; the cost of appeal to be paid by appellee. 


CLARK et al. v. GRAND LODGE OF BROTHERHOOD OF RAILROAD 
TRAINMEN. No. 29589. 
Supreme Court of Missouri, in Banc. Nov. 17, 1931. 
43 Southern Reporter 404. 
9. INSURANCE. 


Unincorporated labor organization, with lodge system, also doing insurance 
business, held “fraternal benefit society’ within statutory definition, but exempt 
from article because limiting membership to single hazardous occupation (Rev 
St. 1929, §§ 5990, 5994, 6021). 

Labor organization in question was “fraternal benefit society” within 

Rev. St..1929, § 5990; it appearing that such labor organization, though 

not incorporated, was organized and carried on solely for mutual benefit 

of its members and their beneficiaries, without capital stock, having lodge 

system with ritualistic form of work and representative form of govern- 

ment. 


(For other cases, see Insurance, Dec. Dig. § 687.) 
12. INSURANCE. , 
_ Voluntary unincorporated labor organization, having lodge system and doing 
insurance business, held, as to insurance contracts, suable entity in name adopted 
by it and used in making such contracts (Rev. St. 1929, §§ 728, sub. 7, 5990, 5994, 
5997, 6002, 6021). : 
Such organization had legal capacity, under statutes, to make contract 

of insurance, and hence had legal capacity to be sued thereon, for, if it 

was legal entity when making such contracts, it retained such legal entity 

when sued thereon. 

(For other cases, see Insurance, Dec. Dig. § 813.) 

14. INSURANCE. alae ; ; 

Unincorporated labor organization, doing business as legal entity in insuring 
members, held estopped, in action on insurance certificate, from denying it was 
suable legal entity. 

(For other cases, see Insurance, Dec. Dig. § 813.) 


Appeal from St. Louis Circrit Court; Wm. H. Killoren, Judge. 

Suit by C. B. Clark and another against the Grand Lodge of the Brotherhood 
_ of Railroad Trainmen. From a judgment sustaining defendant’s demurrer to the 
Petition, plaintiffs appeal. 
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Reversed and remanded. 

R. T. Brownrigg and Mason, Goodman & Flynn, all of St. Louis, for 
appellants. 

William S. Campbell and Rassieur, Long & Yawitz, all of St. Louis, for 
respondent. 

John P. Leahy, of St. Louis, amicus curiz. 

Stureis, C. 

[1, 2] The plaintiffs brought this suit in the circuit court of the city of St. 
Louis. The case comes to this court on plaintiffs’ appeal from the judgment of 
that court sustaining defendant’s demurrer to plaintiffs’ petition and adjudging 
that plaintiffs take nothing by their suit. The demurrer is in the usual and 
standard form, reciting that defendant “comes” into court and demurs to plaintiffs’ 
petition and each count thereof for the reasons therein stated. The questions 
raised by the demurrer are the only ones to be considered by this court. 

We make this preliminary statement for the reason that the record shows 
that at the return term of court the defendant appeared specially and for the 
purpose of the motion only, and filed its motion to quash the sheriff’s return 
showing service on the defendant. That motion was overruled, and defendant 
excepted to the court’s action, and filed its term and final (joint) bill of exceptions, 
but the defendant is not an appellant here, and complains of nothing. At the 
next term of the trial court, the defendant filed its demurrer, and in that does 
not attempt to limit its appearance specially or for the purpose of the demurrer 
only, if indeed that could be done. By its demurrer the defendant entered its 
general appearance and submitted itself to the jurisdiction of the court. The 
question of proper service passed out of the case. Nor was it necessary for 
plaintiffs to file, as they did, their motion to have the court set aside its order 
sustaining defendant’s demurrer to the petition and then save their exceptions 
thereto by a bill of exceptions. A demurrer saves itself for review on appeal, and 
needs no preservative method or process. In effect, the defendant walked into 
court, waived every other question, and chose to try the case by its demurrer 
challenging the sufficiency of the petition. The only error that is assigned on this 


appeal and to be considered is that the trial court erred in sustaining the demurrer 
to the petition. 


The demurrer challenges the sufficiency of plaintiffs’ petition on four separate 
grounds, but the defendant in its statement and brief in this court has abandoned 
two such grounds, and, with commendable fairness, says: “We have decided to 
present this case on the clear cut issue made under the first and third points of 
the defendant’s demurrer.” These grounds we will therefore proceed to consider. 

The first ground of defendant’s demurrer is “that the court has no jurisdiction 
of the person of the defendant, it appearing on the face of said petition and on 
each and every one of said several counts thereof that the defendant is a volun- 
tary association and as such is incapable of being sued at law.” ‘The demurrer 
then states that, if plaintiffs claim that defendant can be sued as “a voluntary 
association” under and by virtue of section 1186, Rev. St. 1919 (section 728, Rev. 
St. 1929), said statute is unconstitutional and void in that respect and to that 
extent. The other ground of the demurrer which defendant yet contends is valid 
is that neither the first nor any other count of the petition, or the petition taken 
in its entirety, sets forth facts sufficient to constitute a cause of action against 
the defendant. It is apparent, therefore, that the “clear cut issue” on which 
defendant rests its demurrer is that the defendant, Grand Lodge of the Brother- 
hood of Railroad Trainmen, being, as stated in the petition, a voluntary unincor- 


porated association, is not capable of being sued at law, or, as defendant asserts, 
is not a suable entity. 


[3, 4] Notwithstanding the matters just stated, the defendant seeks to inject 
into the case some questions of jurisdiction both as to the cause of action sued 
on in that same accrued in another state and as to the person of defendant; it 
being a nonresident of the state, with no business office or agent in this state. 
Obviously, these matters cannot be considered on this demurrer, as defendant, by 
demurring, entered its general appearance, and can raise such questions only as to 
which the truth appears on the face of the petition. It does not appear on the 
face of the petition that the cause of action sued on did not occur in this state, nor 
that defendant is a nonresident of this state, not domiciled here and not doing 
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business here. These are questions that should be raised by motion to quash 
the service of summons or by answer and not by demurrer. 


[5] We can also at this time dispose of defendant’s suggestion in its demurrer 
that, if plaintiff relies on the provisions of section 1186, Rev. St. 1919 (section 728, 
Rev. St. 1929, subdiv. 7), as making, by legislative decree, voluntary associations 
suable in this state in the name it has elected to use, the same is unconstitutional 
because such purpose is not expressed in the title of the act. This question was 
disposed of by this court in Mayes v. United Garment Workers, 320 Mo. 10, 18, 6 
S.W.(2d) 333. This court there held that the original section 1186, Rev. St. 1919, 
covered and dealt solely with the manner of serving process, and that, to be valid, 
the amendment of 1915, constituting subdivision 7 of said amended section, should 
be construed as dealing with the same subject and nothing else. The court, 
therefore, held said act void in so far as it could be held to have made voluntary 
associations suable entities, but that, so far as it provided for a means and 
manner of bringing unincorporated voluntary societies into court by service of 
summons, the same was valid and binding. In other words, section 1186, Rev. St. 
1919, as amended by the act of 1915 (page 225), is a valid service statute, but is 
invalid as creating suable entities. This statute, therefore, has no effect on the 
question of whether a voluntary unincorporated association is or is not a suable 
entity in this state. It leaves that question just as it would be had section 1186, 
Rev. St. 1919, not been amended by the act of 1915. 

[6] The defendant is in court if it is an entity capable of being sued at law, 
‘ and we will consider that question. It is also true that the question of defendant 

not having legal capacity to be sued is not a ground of demurrer mentioned in the 
statute, section 770, Rev. St. 1929, relating to demurrers. That the plaintiff has 
not legal capacity to sue is one of the seven statutory grounds for demurrer 
prescribed by said section 770, but that defendant has not the legal capacity to 
be sued is not such a statutory ground. That defendant has not the legal capacity 
to be sued is ordinarily a matter of defense. In any event, the petition need not 
show, or state facts showing, defendant’s capacity to be sued. The petition is 
concerned only with plaintiff’s cause of action, and a failure to show. plaintiff's 
legal capacity to sue might, in effect, render the petition demurrable on the 
ground that a want of capacity to sue thereby appears on the face of the petition. 
However, a mere failure of the petition to show or state facts showing that 
defendant has legal capacity to be sued cannot be reached by demurrer, but must 
be dealt with by the answer. It is only when the petition affirmatively states facts 
showing that defendant has not the legal capacity to be sued that this defect 
can be reached by demurrer. The same is true of the other ground of demurrer 
relied on, to wit, that the court has no jurisdiction of the defendant. As applied 
to this case, this does not mean that the particular court in which the suit is 
brought has no jurisdiction of the defendant, but that, as defendant is not a 
suable entity, no court has jurisdiction to entertain a suit at law against such 
defendant. While not free from doubt as to a demurrer being sufficient to raise 
the point here presented, we will treat the demurrer as sufficient to raise the 
question whether, inasmuch as the affirmative facts stated in the petition and 
appearing on its face show that defendant is a voluntary unincorporated associa- 
tion, it is a legal nonentity not capable of being sued. 


_ The petition herein, the allegations of fact therein being taken as true on 
this demurrer, discloses that each of the numerous counts of the petition is based 
on a policy or certificate of life insurance issued and executed by the defendant, 
insuring the life of a person therein named, and payable in the amount specified 
to a named beneficiary on proof of the death of the person insured if then in good 
standing. The certificate of insurance refers to and make a part thereof the 
constitution and by-laws of the defendant order. To be in good standing, the 
insured was required to make payment of monthly dues in a specified amount. 
These monthly dues constituted the fund enabling defendant to meet its obliga- 
tions. Each policy was issued on the application of the insured, stating his age 
and occupation, the condition of his health, and other facts usual in applications 
for insurance. The certificate was executed in the name and on behalf of the 
defendant and signed by its chief officers and attested by an officer of the local 
lodge of which the insured was a member. These policies of insurance are in all 
material respects of the form and substance in common use by fraternal insurance 
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societies, and need not be set out at length. To those who desire to know more 
fully the form and conditions of these insurance policies and defendant’s activities 
as a labor and insurance organization, we refer to Brotherhood of Railroad 
Trainmen v. Adams, 222 Mo. App. 689, 5 S.W.(2d) 96; Reid v. Brotherhood of 
Railroad Trainmen (Mo. App.) 232 S. W. 185; Murphy v. Brotherhood of Rail- 
road Trainmen (Mo. App.) 199 S. W. 730; Shadley v. Grand Lodge of Brother- 
hood of Railroad Trainmen, 212 Mo. App. 653, 254 S. W. 363, and O’Neal v. 
Grand Lodge of Brotherhood of Railroad Trainmen, 216 Mo. App. 212, 261 
S. W. 128. 

In the O’Neal Case, supra, the court, at defendant’s request, made a finding of 
facts, corresponding to what is shown by the record in the present case, and 
from which we may quote as applicable here, to wit: 

“That the Brotherhood of Railroad Trainmen is * * * a labor organization, 
consisting of one Grand Lodge and a large number of subordinate lodges. 

“That the membership of said Grand T,odge and subordinate lodges is con- 
fined to persons of one hazardous occupation, to wit, railroad trainmen, engaged 
in the hazardous occupation of managing and cperating railroad trains. 

“That said Grand Lodge and subordinate lodges are unincorporated, are 
without capital stock, and are organized and carried on not for profit, but solely 
for the mutual benefit of the beneficiaries of such members as may belong to 
the beneficiary class and as may hold beneficiary certificates issued by the Grand 
Lodge. 

“That said brotherhood has a lodge system and ritualistic form of work and 
representative government. 


“That the Grand Lodge is the supreme legislative and governing body, and 
that the brotherhood has adopted a constitution governing said Grand Lodge and 
governing all the members of the organization, and has adopted certain general 
rules which have to do with the relations between its members inter sese and 
between them and their employers * * * and that said constitutions and general 
rules and the beneficiary certificate, when issued, constitute the contract between 
the beneficiary member and the organization.” 

The petition in this case alleges, and we take as being true, these facts also: 
“That the defendant, Grand Lodge of the Brotherhood of Railroad Trainmen, 
is now, and was at all times mentioned, a voluntary association engaged in the 
business of insuring the lives of its members in the State of Missouri and else- 
where; that it is an unincorporated labor organization with general headquarters 
in the State of Ohio; that such Grand Lodge is the governing body of the 
Brotherhood of Railroad Trainmen, an organization composed of more than one 
hundred thousand members residing in different states of the United States and 
Canada; that it does an insurance business in the State of Missouri and else- 
where by writing policies of insurance on its members and enters into such 
contracts under the name of the Grand Lodge of the Brotherhood of Railroad 
Trainmen, which is the name by which it is known and which it uses in the 
transaction of its insurance business; that it exercises and enjoys, both in this 
state and in other states of the Union, the power of entering into insurance 
contracts as an entity; that heretofore by its beneficial certificates or policies of 
insurance the said defendant insured the life of the persons hereinafter named 
as the assured and in consideration of monthly payments to be paid on or before 
the first day of each month, as therein specified, agreed, upon the death of the 
assured, if said assured should then be in good standing in defendant associa- 
tion, to pay to the person named as-the beneficiary in said policy of insurance 
the sum hereinafter specified; that the said persons named as assured in the 
various policies continued to pay each month the said monthly payments from 
the date of said insurance until the date of the repudiation of said contract of 
insurance by the defendant as herein set forth; that at said time such insured 
person, then being in good standing in defendant association, tendered the said 
defendant the amount of his monthly payments then due, and said defendant 
refused to accept the said monthly payments and then and there repudiated all 
the obligations and liabilities under said certificate or policy of insurance, and 
has refused and still refuses to return to said assured or to plaintiffs the amount 
of said payments or any part thereof; that at the time of said tender the said 
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assured persons had fully complied with all the conditions of said contract and 
said refusal was arbitrary, unjustifiable and unlawful.” 


The petition further shows that the two named plaintiffs bring and prosecute 
this suit as trustees of an express trust by authority of written assignments 
made by the various assured persons and their beneficiaries named in the various 
insurance policies involved in this action. Plaintiffs’ legal capacity to bring 
and maintain this suit is not here questioned. 

Both parties call our attention to the fact that, while this case was pending 
in the trial court, and after the trial court had overruled defendant’s motion to 
quash the sheriff’s return on the summons issued and served on the defendant, 
an original proceeding in prohibition was brought in this court to restrain and 
prohibit the trial judge from taking further cognizance of this case and from 
proceeding further therein. That suit was brought and prosecuted in the name 
of the state of Missouri at the relation of W. G. Lee and four others “as the 
Executive Officers, Trustees and Custodians of the funds of a voluntary, unin- 
corporated, fraternal Association known as the Brotherhood of Railroad Train- 
men.” Taking notice of our own records in that proceeding, which in fact con- 
stitute a part of the proceeding had in the present case, we find that it is 
alleged in the application for the writ of prohibition that the petitioners are 
the executive officers of a voluntary, unincorporated fraternal association known 
as the Brotherhood of Railroad Trainmen, with its principal office at Cleveland, 
Ohio; that W. G. Lee is president, A. E. King is secretary and treasurer, and 
the other three named petitioners constitute the board of trustees, of said as- 
sociation; that approximately five thousand members of said association are 
residents and citizens of Missouri; that said voluntary, unincorporated fraternal 
association was organized and is carried on for the purpose of uniting railroad 
vardmen and trainmen into a brotherhood for the purpose of advancing the 
interests of the members, bettering the conditions of their employment, and 
obtaining the advantages of collective bargaining, whereby not only the said 
conditions of employment may be made better, but also that wages may be 
adjusted by mutual conferences and negotiations; that, inasmuch as the mem- 
bers are engaged in a hazardous occupation whereby they are uninsurable and 
unable to secure protection in the way of life insurance in regular life insurance 
companies, the said brotherhood, as one of its incidental objects, has provided 
a beneficiary department whereby the members may obtain a benefit to be paid 
their families in case of death, or to themselves in the event of disability, by 
means of small monthly contributions known as assessments; that said associ- 
ation, being primarily a trade union, and the said beneficiary department being 
maintained as an incidental object, is exempted from the insurance laws of the 
state of Missouri relative to fraternal beneficiary associations, its members being 
employed in a single hazardous occupation; that said order has a membership 
of more than one hundred seventy thousand, and those members constitute 
more than 85 per cent. of all the yardmen and trainmen engaged upon the rail- 
roads of the United States. 

The said application for prohibition then recites the pendency of this action 
in the circuit court of St. Louis, the service of summons in that case in St. 
Louis on John Bannon, first vice president of defendant, Grand Lodge of the 
Brotherhood of Railroad Trainmen, the motion to quash the sheriff’s return and 
the court’s overruling same, and further alleges: “Notwithstanding the fact that 
said Brotherhood of Railroad Trainmen is a voluntary, unincorporated associ- 
ation and has no legal existence whereby it can be sued by name in an action 
at law as an entity unless such right is conferred by the statute of this state 
mentioned in said motion to quash, which statute petitioners allege is unconstitu- 
tional and void, the said judge of the trial court heretofore on February 2, 1926, 
overruled said motion; that no lawful authority exists whereby this voluntary, 
unincorporated association, or any voluntary, unincorporated association, can be 
sued at law by name as an entity.” 


[7] The court refused to issue a preliminary writ of prohibition, and dis- 
missed the proceeding therefor without any written opinion or statement of its 
reasons. It is apparent, however, that the same question, ®n much the same 
facts, was pressed on this court as the ground for issuing a writ of prohibition 
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as is now presented by this demurrer, to wit, that defendant, because of being 
an unincorporated, voluntary association, has not legal capacity to be sued in 
this state, and is in fact not a suable entity. The plaintiffs now take the posi- 
tion that this court in denying the writ of prohibition necessarily decided this 
question in the negative, and that such ruling is res judicata. There are so many 
grounds upon which this court may have denied the writ of prohibition that we 
cannot hold such action as being decisive of this case, but the action then taken 
will be given some consideration here. 

It is apparent that defendant is primarily a labor organization having to do 
largely with questions of employment, collective bargaining, hours of labor, 
working conditions, etc., but its activities and liabilities in this respect are in 
no way here involved. But the defendant has also established and conducts an 
insurance branch of its business for the benefit of, and limited to, the members 
of the order. That defendant is doing a large insurance business in this and 
other states is unquestioned. It collects and disburses large sums of money in 
connection with its insurance business. It is doubtless true that thousands of 
railroad trainmen carry no other insurance than certificates or policies issued 
by this association. The certificates of insurance issued are essentially insurance 
contracts. Thereby the defendant, in consideration of the payment of a premium 
in the form of monthly dues, undertakes and agrees to pay the person named as 
beneficiary a certain sum of money on death or disability of the insured. 

[8] Dealing with defendant as an insurance association, which stands ad- 
mitted, we are not impressed with the argument that our laws are so deficient 
that large associations like this one can and do carry on their business in this 
state, making contracts of insurance, collecting thousands of dollars by way of 
premiums and dues, and, when brought into court to answer for violation of or 
refusal to perform such contracts, they can defy the court to afford any remedy 
by asserting their legal nonentity and want of capacity to be used. The laws 
of this state take cognizance of the fact that life, accident, and disability in- 
surance is not carried on solely by individuals or corporations. Beneficiary asso- 
ciations not incorporated are of ancient origin, and have long carried on the 
business of insuring their members. The term “association,” as commonly used, 
applies to “a body of persons acting together, without a charter, but upon the 
methods and forms used by incorporated bodies, for the prosecution of some 
common enterprise.” 5 C. J. 1333, and cases there cited. Perhaps the most 
common enterprise which associations foster and carry on is that of mutual 
protection and relief in misfortune. This naturally takes the form of insurance. 
It is said in Rubey v. Shain, 54 Mo. 207,°209, in construing a constitutional pro- 
vision: “The word association might well apply to an unincorporated company.” 
In fact, a corporation is merely an incorporated association, that is, an associ- 
ation which, by complying with certain conditions prescribed by law, is clothed 
with corporate authority. The business carried on by the corporation and the 
form of the organization may be little, if any, changed by the fact of incorpora- 
tion from that of the association. 

[9, 10] It is apparent that our statutes regulating and governing the business 
of life and disability insurance takes cognizance that such business has been, and 
may continue to be, carried on by voluntary associations as well as by corpora- 
tions or individuals. Thus we have in chapter 37, Rev. St. 1929 (section 5670 et 
seq.), relating to insurance generally, an article 13 (section 5990 et seq.), dealing 
with fraternal associations and regulating such associations in the transaction of 
insurance business. Section 5990 of such article provides: “Any corporation, 
society, order or voluntary association, without capital stock, organized and carried 
on solely for the mutual benefit of its members and their beneficiaries, and not for 
profit, and having a lodge system with ritualistic form of work and representative 
form of government, and which shall make provision for the payment of benefits 
in accordance with section 5994, is hereby declared to be a fraternal benefit society.” 
It should be noted that said section does not, nor does any other statute, make 
such associations corporations or require them to become such as a condition pre- 
cedent to doing business in this state. Such associations may incorporate, but are 
not required to do so. Section 6002, Rev. St. 1929. 

We think it is apparent that defendant association, though not incorporated, is 
a fraternal benefit association within the meaning of said statute. It is organized 
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and carried on solely for the mutual benefit of its members and their beneficiaries, 
without capital stock, having a lodge system with ritualistic form of work and re- 
presentative form of government. If all these essential facts do not appear on 
the face of the present petition, such petition at least does not affirmatively show 
that they do not exist. This, as we have said, is all that is required on a demurrer 
raising the question of a defendant not having capacity to be sued. 

Section 5997 of said article 13 provides: “Every certificate issued by any such 
society shall specify the amount of benefit provided thereby, and shall provide that 
the certificate, the charter or articles of incorporation, or, if a voluntary associa- 
tion, the articles of association, the constitution and laws of the society, and the 
application for membership and medical examination, signed by the applicant, and 
all amendments to each thereof, shall constitute the agreement between the society 
and the member.” Said section also provides that the articles of association, con- 
stitution, and by-laws of a voluntary aassociation enacted subsequent to the issu- 
ance of the benefit certificate shall be binding on the member and his beneficiary. 

Section 6021, Rev. St. 1929, also a part of said article 13, governing and im- 
posing certain requirements on fraternal benefit societies, provides that “nothing 
contained in this article shall be construed to affect or apply to * * * societies 
which limit their membership to any one hazardous occupation,” and further that 
“no society, which is exempt by the provisions of this section from the require- 
ments of this article [fraternal insurance] shall. give or allow or promise to give 
or allow, to any person any compensation for procuring new members.” The de- 
fendant association clearly comes within the exemption provisions of this statute. 

Note should also be taken of section 4526, Rev. St. 1929, which provides that 
“the term ‘corporation,’ as used in this chapter, shall be construed to include all 
joint stock companies or associations having any powers or privileges not possessed 
by individuals or partnerships.” It is alleged in the present petition that this de- 
fendant has powers and privileges not possessed by individuals or partnerships, but 
that is a conclusion of law to be drawn by the court rather than a statement of 
fact admitted by the demurrer. Mayes v. United Garment Workers, 320 Mo. 10, 
6 S.W.(2d) 333; Newton County Farmers’ & Fruit Growers’ Exchange v. Kansas 
City So. R. Co. (Mo. Sup.) 31 S.W.(2d) 803. 

[11-13] Evidently the statutes above mentioned, and there may be others, 
authorize voluntary, unincorporated associations such as defendant to carry on its 
business of insurance in this state and to make insurance contracts such as here 
involved. Contracts are not contracts unless they are enforceable. To say that 
an association like defendant can make contracts necessarily means valid contracts 
—contracts that are binding on the parties and enforcable against them. It is an 
absurdity to say that defendant can make contracts of insurance but cannot be 
sued thereon. If defendant has legal capacity to make a contract of insurance, 
it has legal capacity to be sued thereon. If it is a legal entity when making such 
contracts, it retains such legal entity when sued thereon. 


_ In State v. Cox, 318 Mo. 387, 1 S.W.(2d) 787, 789, speaking of a contract made 
in the name of “Missouri State Highway Board,” which was a mere name adopted 
by certain parties for that purpose, this court said: “They could enter into such 
a contract under the name of the ‘Missouri State Highway Board,’ or the ‘Inscrut- 
able Four,’ or any other name that tickled their fancy, provided they did not intend 
thereby to perpetrate a fraud. There can be no question about that. So the con- 
clusion is inevitable that the contract entered into by the individuals styling them- 
selves ‘Missouri State Highway Board,’ wherein they contracted for and on behalf 
of themselves for the construction of five miles of state highway, was not for- 
a by law; nor was it immoral or agaizst public policy, but in all respects 
valid.” 


_ Of course, we are not unmindful of the rule invoked by defendant that an un- 
incorporated association has no legal entity distinct from its members and cannot 
at common law maintain an action in its own name or be sued in such name. 5 
C. J. 1365, 1369; 13 Cyc. 99; 19 R. C. L. 1317; Newton County Farmers’ & Fruit 
Growers’ Exchange v. Kansas City So. R. Co. (Mo. Sup.) 31 S.W.(2d) 803, and 
the numerous cases there cited. As defendant states in its brief, “the Grand Lodge 
of the Brotherhood of Railroad Trainmen is a voluntary association and is not a 
suable entity in the name adopted by the members thereof unless there is some 
Provision of the statutes making the members suable in the name adopted by them.” 
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If we grant this to be a correct statement of the law, yet we are constrained to 
hold that the provisions of our statutes above noted are sufficient to make such 
an association, at least as to its insurance contracts, a suable entity in the name 
adopted by it and used in making such contracts. The previous rulings of this 
court justify such holding. 

Thus Syz et al. v. Milk Wagon Drivers’ Union, Local 603 (Mo. App.) 24 
S.W.(2d) 1080, 1082, was a suit against an unincorporated, voluntary association 
issuing insurance contracts. The court there said: “It is also urged as a ground 
for reversal of the judgment that the defendant, being a voluntary or unin- 
corporated association, is not a suable entity. The point must be ruled against 
defendant. It is true that section 1186, R. S. 1919, has been held unconstitutional, 
in so far as it constitutes voluntary or unincorporated associations suable entities. 
But the defendant union, being a voluntary association having powers and priv- 
ileges not possessed by individuals or partnerships, is a suable entity without 
the aid of said statute. Mayes v. United Garment Workers of America, 320 Mo, 
10, 6 S.W.(2d) 333; Wiehtuechter v. Miller, 276 -Mo. 322, 208 S. W. 39; Williams 
v. United States Express Co., 195 Mo. App. 362, 191 S. W. 1087.” 

Mayes v. United Garment Workers of America, 320 Mo. 10, 6 S.W.(2d) 
333, 335, was a suit against an unincorporated, voluntary association. That suit 
Was not, however, on an insurance contract. The court there held that the 
amendment of 1915 to section 1186, Rev. St. 1919, in so far as it attempted to or 
did create voluntary associations suable entities, is unconstitutional because of a 
defect in the title to the act. The court, however, then said: “As a matter 
of fact many trade unions are incorporated and such, of course, can sue and 
be sued. Some unincorporated trade unions provide for the payment of benefits 
upon the death or physical disability of their members in accordance with the 
provisions of the statute dealing with iraternal beneficiary associations, and 
adequate provisions are made by law for the service of process upon them. 
Others may be voluntary associations having or not having powers or privileges 
not possessed by individuals or partnerships. * * * We are not bound to de- 
clare the whole act unconstitutional merely because a part is unconstitutional. 


While the new matter in the amendment of 1915 conflicts with section 28, art. 
4, of the Constitution in so far as it undertakes to constitute voluntary or unin- 


corporated associations and organizations suable entities, it does not so offend 
to the extent that it prescribes the manner of serving process upon such associa- 
tions and organizations, if any there be, as are otherwise properly constituted 
suable entities.” 

In Bruns v. Milk Wagon Drivers’ Union, Local 603 (Mo. App.) 242 S. W. 
419, 421, which was a case against a voluntary association, the court said: “De- 
fendant also makes the point it appears for the first time in this court, that 
the defendant, being a voluntary unincorporated labor union, was not capable of 
suing or being sued under the laws of this state. But our statute, section 1186, 
R. S. 1919, provides how writs may be served upon voluntary or unincorporated 
associations, and such an organization as this is a legal entity, and entitled to 
sue and be sued the same as corporations. Wiehtuechter v. Miller, 276 Mo. 322, 
208 S. W. 39; Williams v. United States Express Co., 195 Mo. App. 362, 191 
S. W. 1087.” 


McIntyre v. Livestock Shipping Association, 222 Mo. App. 936, 11 S.W.(2d) 
77, 79, was a suit to recover on a check given by defendant, a voluntary live 
stock shipping association, The check was given for the purchase of stock which 
the defendant shipped and sold and received the proceeds. The defendant in its 
answer alleged that “the said Live Stock Shipping Association was a voluntary 
association organized for the purpose of shipping live stock to market for the 
members and other persons; that it was organized purely for the purpose ot 
convenience and accommodation and received no profit from its transactions and 
made no charge for services other than such as were sufficient to cover expenses 
of loading and shipping.” The suit was against the association in the name in 
which it transacted business. The court said: “The first point urged on 
appeal is that all members of the voluntary association must be made parties 
defendant,” citing a number of cases supporting the same. “In our opinion 
the cases of Bruns v. Drivers’ Union (Mo. App.) 242 S. W. 419; Williams 
v. U. S. Express Co, 195 Mo. App. 362, 191 S. W. 1087, and O'Neal 
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y. Brotherhood of Railroad Trainmen, 216 Mo. App. 212, 261 S. W. 128, control 
the present case, and we accordingly rule against defendants on the point urged.” 

The case of Shadley v. Grand Lodge of Brotherhood of Railroad Trainmen, 
212 Mo. App. 653, 254 S. W. 363, 365, is against this same defendant, and the 
cause of action is much like that here involved. The court there said that 
defendant’s answer admits that it is a voluntary association and engaged in insur- 
ing the lives of its members, and that it issued the beneficiary certificate referred 
to in the petition. It is also stated that the preamble of defendant’s constitution 
designates the purpose of the defendant brotherhood as an unincorporated associa- 
tion, and limits the membership to railroad trainmen, a class of persons engaged 
in a hazardous calling. The court then said: “The defendant organization is, 
as it appears, first, a trade union, or labor organization, and with that feature 
we are not here concerned, but as such it issues to its members contracts known 
as certificates for benefits to be paid to a beneficiary in case of death of the 
insured member. The organization insures the lives of its members for a specific 
sum to be paid as a monthly assessment. The contract between the plaintiff and 
the defendant, if a contract at all, is one for insurance. It is an obligation to 
pay the beneficiary of the certificate a certain sum of money in the event of the 
death of the insured. We hold that, if this contract is reasonably open to two 
constructions, the one most favorable to the insured must be adopted, whatever 
the classification of the defendant may be in the calendar of fraternal organiza- 
tions.” The court ruled that defendant’s answer did not state facts sufficient 
in law to constitute a defense to the plaintiff’s cause of action, and that plaintiff 
can recover. 

The case of Murphy v. Brotherhood of Railroad Trainmen (Mo. App.) 199 
S. W. 730, 731, was a suit against this same defendant on one of its contracts 
for insurance. The defendant set up a number of defenses which are only allow- 
able to fraternal beneficiary associations. The court held that, because defendant 
had not complied with certain statutory provisions relative to fraternal beneficiary 
associations, its contract must be held to be one of general or old line insurance. 
The court said: “Notwithstanding defendant’s claim that it is a fraternal benefit 
association, the contract herein must be regarded as an ordinary life insurance 
contract, and it is to be treated as being subject to all the laws governing life 
insurance companies. * * * Whether an organization is a fraternal benefit 
society within the definition of our statute * * * depends upon the existence 
of a number of facts relating to its organization, method, and purpose of doing 
business specified in the statutory definition. And in order for such matter to be 
put in issue, the defendant should have pleaded and proved those facts.” 

There are a number of cases holding that whether a voluntary, unincorporated 
association is or is not entitled to the special privileges accorded to fraternal 
benefit societies depends on a number of facts, but, if it is not, its contracts are 
nevertheless valid as old line or general insurance. O’Neal v. Grand Lodge of 
Brotherhood vf Railroad Trainmen, 216 Mo. App. 212, 261 S. W. 128; Reid v. 
Brotherhood of Railroad Trainmen (Mo. App.) 232 S. W. 185. 


_In Reid v. Brotherhood of Railroad Trainmen (Mo. App.) 232 S. W. 185, 
188, this same defendant was sued on one of its policies of insurance. The court 
said: “Defendant, in its answer duly sworn to, denied that it was a corporation 
and alleged that it was a voluntary unincorporated association organized under 
and by virtue of the laws of Ohio, and that it is, so far as its insurance busi- 
ness is concerned, a fraternal benefit society, and that its membership is limited 
to the one hazardous occupation of railway trainmen, and that benefit certificates 
are issued only to members.” The court ruled that, because defendant had not 
complied with our statutes in reference to fraternal beneficiary associations, its 
Policy of insurance must be regarded as one of general insurance, and subject to 
our statutes governing misrepresentations, etc. 


In State ex. rel. Great American Home Savings Institution v. Lee, 288 Mo. 
679, 233 S. W. 20, 27, this court held that a voluntary association in the nature 
of a building and loan association, though not incorporated, was entitled to a 
certificate authorizing it to do business in this state when it complied with 
certain statutory regulations in that respect. The court said: “It is obvious 
that the article of the Constitution and statute referred to do not by legislative 
feat convert joint-stock companies or voluntary associations into corporations or 
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require their incorporation before doing business. At common law voluntary 
unincorporated associations could not sue or be sued. * * * By an amendment 
to section 1760, R. S. 1909, suits may be brought against any such association 
‘in the name it has selected.’ Section 1186, R. S. 1919. Respondent will not 
contend that this amendment required such societies to be incorporated or made 
them corporations.” The court then held that the relator was entitled to a 


certificate authorizing it to do business in this state as an unincorporated associa- 
tion. 


In Wiehtuechter et al. v. Miller et al., 276 Mo. 322, 208 S. W. 39, this court 
considered this question and said: “The petition alleges: ‘That plaintiffs are 
members of the American International Musicians’ Union, Local No. 2. That 
said local union is a voluntary benevolent association or trades union. That the 
members of said union are too numerous to be joined as parties plaintiff herein. 
* * *’ There is some discussion in the briefs as to whether such an association 
could maintain a suit in its own name. While there have been some decisions 
in this state to the effect that an unincorporated association could not bring 
suit in its own name, under the present statute it is probable that such a suit 
might be maintained. Unincorporated joint-stock companies have been recognized 
as entities entitled to sue and be sued in this state, within and governed by 
statutes relating to corporations. Williams v. U. S. Express Co., 195 Mo. App. 
362, 191 S. W. 1087; State ex rel. v. Railroads, 196 Mo. 523, loc. cit. 536, 537, 
94S. W. 279. Voluntary associations, like the one here considered, are by the 
statute classed with joint-stock companies. Section 2963, R. S. 1909, is as 
follows: ‘The term “corporation” as used in this chapter, shall be construed to 
include all joint-stock companies or associations having any powers or privileges 
not possessed by individuals or partnerships.’ Section 2990 of that chapter pro- 
vides that every corporation shall have power ‘to sue and be sued.’ The language 
of section 2963, in extending the privileges and obligations of corporations to 
other organizations describes those other organizations, included within the pro- 
visions of the chapter, as those having any powers or privileges not possessed 
by individuals or partnerships. * * * Section 7109, R. S. 1909, in defining a 
‘benefit association,’ declares it to be a ‘corporation, society or voluntary associa- 
tion, formed or organized and carried on for the sole benefit of its members and 
their beneficiaries, and not for profit,’ and sets out certain privileges which such 
association may enjoy and powers it may possess. The Legislature evidently 
understood that such associations could be sued, for by the act of 1915 they 
provided a method for service of process upon them the same as upon corpora- 
tions. Acts 1915, p. 225. The allegation of the petition’ is that the local union on 
behalf of which this suit is brought is a ‘voluntary benevolent association or 
trades union’ * * * and that the parent organization is duly incorporated, 
although the local union on behalf of which the suit is brought is not. Now, if 
the local union has authority to sue and be sued in its own name, then the suit 
is not prosecuted in the name of the real party in interest, as provided in section 
1729, R. S. 1909.” 

In O’Neal v. Grand Lodge of Brotherhood of Railroad Trainmen, 216 Mo. 
App. 212, 261 S. W. 128, the court held this defendant liable on a policy of insur- 
ance similar to that involved in this case..The court held that, because the de- 
fendant had not complied with the statutes relative to fraternal beneficiary associa- 
tions, its policy of insurance would be governed by the general laws relative to 
insurance contracts; that is, old line insurance. The court there also held that 
the individual members of the defendant order or those acting as officers of 
subordinate lodges are not individually liable on such policy contracts. 

In Williams v. U. S. Express Co., 195 Mo. App. 362, 191 S. W. 1087, 1088, 
the suit was against a joint-stock company. The court quoted the statute hereto- 
fore mentioned defining the term “corporation” to include joint stock companies 
or associations having any powers or privileges not possessed by individuals and 
partnerships; also the section providing that all corporations should have power 
to sue and be sued, which, by reason of this statute, applies to joint-stock 
companies. The court then held, in view of these statutes, that “we cannot but 
arrive at the conclusion that the defendant, being a joint-stock company, and 
therefore having powers and privileges not possessed by individuals and partner 
ships, must be treated as a corporation for the purposes of said chapters 33 and 21 
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[R. S. 1909], and, as such, can ‘sue and be sued, complain and defend in any court 
of law or equity’ as a legal entity.” The court then overruled Adams Express Co. 
yv. Metropolitan Street R. Co., 126 Mo. App. 471, 103 S. W. 583, and Metropolitan 
Street Railway Co. v. Adams Express Co., 145 Mo. App. 371, 130 S. W. 101. 

In Brotherhood of Railroad Trainmen v. Adams, 222 Mo. App. 689, 5 S.W. 
(2d) 96, this defendant itself invoked the protection of the courts of this state in 
an interplea case, and asserted its right to bring suit against rival claimants to 
the proceeds of one of its benefit certificates. 

We need not in this case go as far as did the Supreme Court of the United 
States in United Mine Workers of America v. Coronado Coal Co., 259 U. S. 345, 
2 S. Ct. 570, 66 L. Ed. 975, 27 A. L. R. 762, in holding that unincorporated 
associations such as is defendant are suable entities in actions sounding in tort 
as well as in contract. In so holding, that court followed the ruling of the 
highest court in England in the case of Taff Vale Ry. Co. v. Amalgamated Soc., 
Ry. Servants, A. C. 426, 1 B. R. C. 832. The United States Supreme Court there 
based the right to sue such an association as such on “the very necessities of the 
existing conditions and the utter impossibility of doing justice: otherwise,” and 
pointed out that “to remand persons injured to a suit against each of the four 
hundred thousand members to recover damages” would be a denial of all remedy. 
All that we need hold in the present case is that, when such an unincorporated 
association engages in this state and elsewhere in the business of insuring its 
members, to whom it issues insurance contracts and from whom it collects 
premiums, then such associations may be sued in the courts of this state, in the 
name in which they contract and do business, on causes of action growing out 
of and based on such contracts. 

[14] We think. also that the doctrine of estoppel might well be applied to a 
case like this. This association, having over one hundred thousand members, with 
regularly constituted officers and a perfect working organization, has the appear- 
ance, from, and method of doing business of a corporation or legal entity. It 
has chosen a name and does business as a legal entity under and by the use of 
that name. It holds itself out as capable of contracting in that name, and by 
that name does enter into insurance contracts, and in that name collects the’ 
premiums and accumulates funds to meet such contract obligations. When sued 
on such contracts in the name which it has used in making same, it ought not 
to be allowed to say that it is a mere myth—an intangible nonentity incapable 
of being sued. In West Missouri Land Co. v. Railway Co., 161 Mo. 595, 604, 
61 S. W. 847, it is held that a person dealing with and contracting with a 
company as a corporation will be estopped from denying that such company is a 
corporation. This is familiar law, and many cases supporting same could be 
cited; and it should also be true that an association contracting with individuals 
as a legal entity will be estopped from denying that it is in fact a legal entity. 
In 5 C. J. 1336, this is said: “One who deals with an association as a legal entity 
capable of transacting business, and in consequence receives from it money or 
other things of value, is estopped from denying the legality of its existence. Petty 
v. Brunswick, etc., R. Co., 109 Ga. 666, 35 S. E. 82.” 

The result is that this case should be reversed and remanded for further 
proceedings in accordance with the view herein expressed. It is so ordered. 

Ferguson and Hyde, CC., concur. 

Per Curiam. 

The foregoing opinion of Sturgis, C., in Division No. 1, is hereby adopted 
as the opinion of the court in banc. 

All of the Judges concur. 


TAYLOR v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Monroe County. Jan. 21, 1931. 
253 New York Supplement 55. 
1, INSURANCE 


Insurance policy should be construed with view to arrive at parties’ intent. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. INSURANCE. 

Rule requiring construction of policy more strongly against insurer applies 
only where language is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Phrase “in time of war” in accident policy providing exemption from liability 
for death from “aviation or submarine operations or in military or naval service 
in time of war” applies only to last antecedent, and therefore death while en- 
gaged in aviation in peace time was within exemption. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Action by Clara M. Taylor against the Prudential Insurance Company of 
America. 

Judgment for defendant. 

Michael L. Rogers, of Rochester, for plaintiff. 

Weldgen, Newton & Boyle, of Rochester (Dallas C. Newton, of Rochester, 
of counsel), for defendant. 

GILLETTE, J. 

This is an action brought by the plaintiff against the defendant insurance 
company upon a policy of insurance issued on the 3d day of March, 1926, upon 
the life of Gordon A. Taylor; his mother Clara M. Taylor, the plaintiff, being 
named as the beneficiary therein. 

The case was submitted to the court without a jury upon a stipulated state- 
ment of facts which is hereby referred to and made a part of this decision the 
same as if it were recited in full. 


The whole controversy between the parties depends upon the construction 
to be given by the court of the provisions as to accidental death benefit con- 
tained on the second page of the policy and set forth in full in paragraph seven 
of the stipulated statement of facts, as follows: “The Monthly Instalments of 
the Accidental Death Benefit specified on the first page hereof shall be payable 
in addition to and at the same time as the Monthly Instalments of Insurance 
upon receipt of due proof that the death of the Insured occurred during the 
continuance of this Policy while there was no default in the payment of pre- 
mium, as a result, directly and independently of all other causes, of bodily in- 
juries, effected solely through external, violent and accidental means, of which, 
except in case of drowning or of internal injuries revealed by an autopsy, there 
is a visible contusion or wound on the exterior of the body, and that such death 
occurred within sixty days of the accident, provided, however, that no Accidental 
Death Benefit shall be payable if the death of the Insured resulted from sui- 
cide—whether sane or insane; from having been engaged in aviation or sub- 
marine operations or in military or naval service in time of war; or from a 
state of war, riot or insurrection; or directly or indirectly from bodily or mental 
infirmity or disease in any form. 


It appears that at the time of the death of said Gordon A. Taylor, the said 
policy of insurance, upon which this action is founded, was in effect, and that 
he was in fact engaged in aviation; being engaged with others in forming a 
corporation known as “Taylor Brothers Aircraft Corporation” and maintaining 
a factory in the city of Rochester, N. Y., for the manufacture and sale of air- 
planes. That on the 12th day of April, 1928, he flew a two-seated monoplane 
known as a “Taylor chummy,” of which he was one of the designers and which 
had been built in the Taylor Brothers Aircraft Corporation factory; and be- 
tween April 12, 1928, and April 24, 1928, he piloted, flew, and operated this mono- 
plane, and that on the 24th day of April, 1928, he was killed at Ford Field, 
Detroit, Mich., while operating this monoplane; that his death occurred in peace 
time, and did not result from suicide or from a state of war, riot, or insurrection, 
or directly or indirectly from bodily or mental infirmity or disease of any form, 
but did occur from and while said Gordon A. Taylor, the insured, was actually 
engaged in aviation. 

The question here is as to the construction to be placed upon the above- 
quoted exception contained in paragraph seven of the stipulated statement of 
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facts; whether the limitation “in time of war” applies to the words “engaged in 
aviation,” or whether those words limit only the preceding words “in military 
or naval service”; it being the claim of the plaintiff that, unless the assured was 
engaged in aviation in time of war, the limitation does not apply, and the plain- 
tiff here is entitled to the amount of the accidental death benefit. 

There is no claim that Gordon A. Taylor was killed in time of war, and it is 
agreed that if Taylor, when he was killed, was “engaged in aviation,” there can 
be no recovery here, unless the exception from liability is only “in time of war.” 

“A policy of insurance is designed. to secure the indemnity stated in the 
policy, and the terms used should be so construed as to effectuate the purpose 
designed, ambiguous provisions being fairly construed in favor of the beneficiary 
of the policy, the purpose of the contract being indemnity. Insurance companies 
are bound by their valid contracts of insurance, and where a risk is included in 
or covered by the indemnity contract and is not clearly excepted from the risks 
assumed by the insurer, the indemnity should be enforced in accordance with 
the legal meaning and effect of the centract which should be fairly interpreted 
by a just consideration of the language used, the subject-matter, and the object of 
the indemnity provisions. 

“The beneficiary of the policy contends that the language ‘engaged in aviation 
or submarine operations or in military or naval service in time of war,’ being 
used in the policy without any punctuation, excepts from the provisions of the 
policy indemnity for the accidental death of the insured only when such death 
resulted from being ‘engaged in aviation * * * in time of war’: that the fatal 
accident was not ‘in time of war’; * * * while the insurer insists that the 
exception ‘engaged in aviation operations’ applies in time of peace as well as in 
time of war, and that any participation in flights by airplane makes the partici- 
pant ‘engaged in aviation operations’ within the meaning of the policy. 

“The policy provides ‘that no accidental death benefit shall be payable if the 
death of the insured resulted from suicide—whether sane or insane; from having 
engaged in aviation or submarine operations or in military or naval service in 
time of war; or from a state of war, riot or insurrection; or directly of indirectly 
from bodily or mental infirmity or disease in any form.’ Relative and qualifying 
words, phrases, and clauses are to be applied to the words or phrase immediately 
preceding, and are not to be construed as extending to or including others more 
remote, unless such extension is clearly required by a consideration of the entire 
text. 36 Cyc. p. 1123. 

The phrase ‘from having been engaged in aviation or submarine operations 
I military or naval service in time of war’ is between two semicolons. The 
phrases ‘aviation or submarine operations’ and ‘military or naval service’ are 
joined without punctuation by the words ‘or in,’ and the last phrase is followed 


withont 


ut punctuation by the words ‘in time of war.’ Do the last-quoted words 
qualify the more remote phrase ‘aviation or submarine operations, as well as 
the next preceding phrase ‘military or naval service’? The phrases contain different 
nouns. The meaning of ‘operations’ and ‘service’ is not the same. The word 
service’ has more direct relation to war. Engaging in aviation or submarine 
operations is distinctively hazardous at any time, while engaging in military or 
naval service is peculiarly hazardous only in time of war. Therefore there was 
od reason to except risks in military or naval service only ‘in time of war,’ and 
‘cpt at all times the risks of aviation and submarine operations. The use 
words ‘or in,’ to join the two phrases describing materially different 
hazards, indicates that the two phrases do not and were not intended to express 
a single or continuing thought, and that the qualifying phrase ‘in time of war’ 
was intended to refer to the next preceding phrase, ‘military or naval service,’ 
and not also to the more remote phrase, ‘aviation or submarine operations.’ * * * 
In this case the context does not require or justify a construction; that the 
qualifying phrase applies to other than the next preceding phrase, and there is 
no 1 ambiguity requiring a construction against the insurer and in favor of 
the ured. See 32 C. J. 1158. 
“The provision that no accidental death benefit shall be payable if the death 
nsured resulted ‘from having been engaged in aviation * * * operations’ 
that the death of the insured must have resulted from having taken part 


( 


of th 
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in aviation operations other than by merely being in an airplane when it fell to 
the ground and caught fire, thereby fatally injuring the insured. Being ‘engaged 
in aviation operations’ means taking part in the operations of an airplane in 
some direct way, other than merely participating in aeronautics by being in an 
airplane while it is in the air.” Price v. Prudential Ins. Co. of America, 98 Fla. 
1044, 1052, 124 So. 817, pages 819 and 820. 

It is stipulated in the agreed statement of facts that on the 24th day of 
April, 1928, said Gordon A. Taylor was killed while piloting, operating, flying, 
and demonstrating a monoplane, and that the monoplane crashed to the ground 
from a height of at least three hundred feet, resulting in his death, while this 
policy was in force. 

[1,2] An insurance policy is to be construed like other contracts, with a 
view to arrive at the intent of the parties. The rule that an insurance policy 
should be construed most strongly against the insurer can be resorted to only 
when, after using such helps as are proper to arrive at the intent of the parties, 
some of the language used or some phrases inserted in the policy are of doubt- 
ful import, in which case the rule should be applied, because the insurer wrote 
the policy. See Foote v. Aetna Life Insurance Co., 61 N. Y. 571, at page 575. 

{3] There is no ambiguity in the language used, and Taylor having been 
engaged in aviation at the time he met his death, the limitation of “in time of 
war” applies only to the last antecedent phrase “military or naval service,” and 
does not apply to the prior phrase “engaged in aviation or submarine operations.” 

The words “in time of war,” at the end of the clause providing for an 
exemption from liability where death should occur “from having been engaged 
in aviation or submarine operations or in military or naval service in time of 
war,” refer back only to the last antecedent “military or naval service” and not 
to the prior antecedents “aviation or submarine operations,” and therefore do 
not limit the exemption where death occurs while engaged in aviation, to such 
death “in time of war”; but the exemption applied to all cases of death while 
engaged in aviation. 

[4] From the standpoint of grammar, the doctrine of the last antecedent 
applies. This means that where a relative or limiting clause or phrase follows 
an enumeration of objects to which it might apply, in the absence of a plain 
contrary intent, such relative or limiting clause or phrase shall be held to apply 
to only the last object, the last antecedent, and not to prior antecedents. 


That is, here the prior antecedents to “in time of war” are “engaged in 
aviation,” “submarine operations,” and “military or naval service.” If the last 
antecedent rule is applicable, then “in time of war” would limit only “military 
and naval service,” and there would be an absolute exemption as to one “en- 
gaged in aviation.” 

The text-books and many cases lay down the last antecedent rule, as fol- 
lows: “As a general rule, relative, qualifying or limiting words or clauses in a 
statute are to be referred to the next preceding antecedent, unless the context, 
or the evident meaning of the enactment, requires a different construction.” 
Black on Interpretation of Laws, § 73. 


“Words of reference are in general referred to that to which the context 
appears properly to attract it—to the last sensible antecedent.” Beal on “Cardi- 
nal Rules of Legal Inerpretation,” page 66. : 

“The strict rule of grammar would seem to require, as a general thing, a 
limiting clause, or phrase, following several expressions to which it might be 
applicable, to be restrained to the last antecedent.” Endlich on “Interpretation 
of Statutes,” § 414. 


“Relative and qualifying words and phrases, grammatically and legally, where 
no contrary intention appears, refer solely to the last antecedent. A proviso 1s 
construed to apply to the provision or clause immediately preceding.” “Lewis 
Sutherland on Statutory Construction, 2nd Edition, § 420.” 

“Relative words must ordinarily be referred to the last antecedent, where the 
intent upon the whole deed or instrument does not appear to the contrary, and 
where the matter itself does not hinder it; the ‘last antecedent’ being the last 
word which can be made an antecedent so as to have a meaning. * * * The 
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above rule of grammar is, of course, applicable to wills as to other written in- 
struments.” Broom’s Legal Maxims (9th Ed.) page 438. 

“By what is known as the doctrine of ‘last antecedent,’ relative and qualify- 
ing words, phrases and clauses are to be applied to the words or phrase im- 
mediately preceding, and are not to be construed as extending to or including 
others more remote, unless such extension is clearly required by a consideration 
of the entire act.” 36 Cyc. 1123. 

In the following cases, the principle that limiting clauses or phrases are 
restrained to the last antecedent is illustrated in divers ways: People v. Salter, 
191 App. Div. 723, 182 N. Y. S. 252; Wood v. Baldwin, 56 Hun, 647, 10 N. Y. S. 
195; Holmes v. Phenix Insurance Co. of Brooklyn (C. C. A. Mo.) 98 F. 240, 47 
L. R. A. 308; Puget Sound Elec, Ry. v. Benson (C. C. A.) 253 F. 710; Cushing v. 
Worrick, 9 Gray (75 Mass.) 382; Chestnut Hill & Spring House Turnpike Road 
Co. v. Montgomery County, 228 Pa. 1, 76 A. 726; State v. Scaffer, 95 Minn. 311, 
104 N. W. 139; Nebraska State Ry. Commission y. Alfalfa Butter Co., 104 Neb. 
797, 178 N. W. 766; City of Traverse City v. Blair Tp., 190 Mich. 313, 157 N. W. 
81, Ann. Cas. 1918E, 81; Dagan v. State, 162 Wis. 353, 156 N. W. 153; Zwietusch 
v. Village of East Milwaukee, 161 Wis. 519, 154 N. W. 981; Summerman v. 
Knowles, 33 N. J. Law, 202; 36 Cyc. 1123; Jorgensen vy. City of Superior, 111 
Wis. 561, 87 N. W. 565. 

For the foregoing reasons, among others, the plaintiff’s complaint is dis- 
missed with costs, and let findings of fact and conclusions of law and a judg- 
ment be entered in conformance herewith. 


MATTERN v. GAS COMPANIES’ EMPLOYEES’ MUT. AID SOC. OF 
NEW YORK et al. 
Municipal Court of City of New York, Borough of Manhattan, Ninth District. 


Oct. 6, 1931. 
253 New York Supplement 124. 
1. INSURANCE. 

Statute governing fraternal benefit societies’ insurance activities was inap- 
plicable to mutual aid society which agreed to place insurance for members with 
insurance company (Insurance Law, art. 7, as amended). 

(For other cases, see Insurance, Dec. Dig. § 691.) 

2. INSURANCE. 


Statute providing that policy and application shall contain entire contract 
did not apply to previously issued group policy (Insurance Law, § 101-b, added 
by Laws 1918, c. 192, amended by Laws 1929, c. 292). : 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 


Beneficiary of group policy having predeceased insured, no right to proceeds 
descended to her heirs or estate by laws of intestacy. 

The constitution and by-laws of the employees’ mutual aid society, 
which took out the group insurance policy for insured, provided that 
life insurance for all active members should be placed with insurance 
company selected by insurance committee and approved by board of 
managers, and that members could at any time designate in writing on 
form provided by society any change in name of beneficiary named in 
original application, and that such designation must be filed with and 
recorded by secretary. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

4. INSURANCE. 

Under group life policy providing that death benefits should be payable to 
beneficiary or her “legal representatives,” payment was properly made to ad- 
Ministratrix of beneficiary predeceasing insured. 

The death benefits were payable to administratrix of insured’s pre- 
deceased wife, who was named as beneficiary, where insured died with- 
out designating any other beneficiary because there was nothing in case 
to induce court to depart from the ordinary meaning of the words “legal 
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representatives” in by-laws of mutual aid society as meaning executors 
or administrators. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Action by George Mattern, as administrator of William Mattern, deceased, 
against the Gas Companies’ Employees’ Mutual Aid Society of New York and 
another. On plaintiff's motion for judgment on the pleadings against named 
defendant. 

Motion denied. 

M. Walter Solomon, of New York City, for plaintiff. 

H. E. Almberg, of New York City, for defendant Gas Companies’ Employ- 
ces’ Mut. Aid Soc. of New York. 

PRINCE, J. 

This is a motion for judgment on the pleadings in favor of the plaintiff and 
against the defendant Gas Companies’ Employees’ Mutual Aid Society of New 
York. The defendant Travelers’ Insurance Company was not served and does 
not appear. 

William Mattern, plaintiff's intestate, became a member of the defendant 
society on December 28, 1915. The constitution and by-laws of the society at 
that time provided that: 


“Life insurance for all active members shall be placed with an insurance 
company selected by the Insurance Committee and approved by the Board- of 
Managers. Insurance to the amount of $250.00 shall be provided for active mem- 
bers at the dues charged, as stated in Article 4, Section 1. 

“The members may at any time designate in writing on a form provided 
by the society any change in the name of the beneficiary named in their original 
application, and such designation must be filed with, and recorded by the Secre- 
tary.” 

William Mattern designated his wife, Mary Mattern, as beneficiary, and 
pursuant to the above-quoted provisions, and by virtue of a contract, commonly 
known as a “group policy,” made on January 1, 1916, between the society and 
the Travelers’ Insurance Company, a certificate was issued to William Mattern 
by said insurance company certifying that it would pay to the society, for the 
benefit of Mary Mattern, the sum of $250, which was thereafter, in accordance 
with the terms of the “group policy,” increased to $1,000. Mary Mattern, the 
beneficiary, died on January 20, 1926, and predeceased her husband. Thereafter, 
William Mattern failed to make any other designation, and died on April 26, 
1930. The by-laws of the society at the time of his death provided: “The death 
benefits shall be payable after death of an active member and upon due proof 
thereof to the beneficiary or beneficiaries designated by said member, or to a 
legal representative of such beneficiary or beneficiaries.” 

The insurance company then paid to the society the sum of $1,000, which 
said society thereupon paid over to the administratrix of the estate of Mary 
Mattern. This action is brought against the society by the administrator of 
the estate of William Mattern, who contends that the money was wrongfully 
paid to the administratrix of the estate of Mary Mattern, and that it should have 
been paid to him, as administrator. 

[1, 2] It is to be noted that the provisions of article 7 of the Insurance Law, 
as amended, governing the insurance activities of fraternal benefit societies, 1s 
not applicable in this case because the insurer was the Travelers’ Insurance 
Company. The society was not itself carrying on an insurance business. It 
did not undertake to accumulate a fund out of which to make death benefit pay- 
ments, but agreed to place a life insurance for its members with an insurance 
company. It is to be further borne in mind that section 101-b, subdivision 2, 
of the Insurance Law (added by Laws of 1918, c. 192, as amended by Laws of 
1929, c. 292), which provides that the policy and the application shall contain 
the entire contract between the parties, does not apply in this case, inasmuch 
as it was enacted by the Legislature in 1918, and subsequent to the issuance of 
the policy herein in 1916. Since the contract between the Travelers’ Insurance 
Company and the society failed to make any provision for the method or man- 
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ner in which beneficiaries might be named or changed, reference must be made 
to the constitution and by-laws of the society. 

[3] It seems to be well established, as the plaintiff contends, that the wife, 
Mary Mattern, had a mere expectancy and interest contingent on her survival 
of the assured, since, by the terms of the by-laws, the assured had the right 
to change the beneficiary. The wife had no vested interest until the death of 
her husband, and having predeceased him, no right to the proceeds descended 
to her heirs or estate by the laws of intestacy. Sabin v. Phinney, 134 N. Y. 423, 
31 N. E. 1087, 30 Am. St. Rep. 681; Smith v. National Ben. Society, 123 N. Y. 
85, 25 N. E. 197, 9 L. R. A. 616; Hellenberg v. District No. 1 of Independent 
Order B’nai Berith, 94 N. Y. 580. 

[4] It is contended by the defendant, however, that a beneficiary having 
been once designated, the proceeds of the policy, in accordance with the consti- 
tution and by-laws of the society, became payable not only to the beneficiary, if 
living, but to the executor or administrator of a deceased beneficiary, if no other 
designation has been made by the member. Plaintiff's counsel puts a different 
interpretation on the words “legal representatives” as used in the by-laws, and 
it, therefore, becomes necessary to resolve the ambiguity created by the use of 
that term. 

In the case of Griswold v. Sawyer, 125 N. Y. 411, 413, 26 N. E. 464, 465, the 
Court of Appeals stated: “The sole matter for our determination is the meaning 
of the words ‘legal representatives,’ as used in the policy. It is undoubtedly 
true that the strict, technical prima facie meaning of these words is administra- 
tors or executors, and that they must always have that meaning, unless it can be 
seen that they were used in a different sense.” 

In the case of Vanderbeck v. Protected Home Circle, 98 Misc. Rep. 691, 692, 
163 N. Y. S. 80, 81, the court stated: “As has been said in a number of cases, 
legal representatives mean, ordinarily, executors or administrators, and that 
meaning will be attributed to them unless there be facts existing which show 
that the words were not used in any ordinary sense, but denote some other and 
different idea. Griswold v Sawyer, 125 N Y. 411, 26 N. E. 464; Sulz v. Mutual 
Reserve Fund Life Ass’n, 145 N. Y. 563, 574, 40 N. E. 242, 28 L. R. A. 379; Quick 
v. Quick, 161 App. Div. 880, 147 N. Y. S. 149. * * * In Griswold v. Sawyer, 125 
N. Y. 411, 26 N. E. 464, cited by defendant, it appeared that the policy had been 
issued payable ‘to the legal representatives,’ and the widow and children claimed 
the amount as legal representatives against the administrators of the insured, 
who also claimed it. * * * And the court, after reaffirming the principle that 
legal representatives meant executors and administrators, nevertheless held that 
the special circumstances of this case warranted the court in holding that the 
insured meant to protect his family, and therefore the policy was payable to the 
widow and children. No such circumstances exist in this case.” 

The pleadings disclose no circumstances which would induce the court to 
depart from the ordinary, prima facie meaning of the words “legal representa- 
tives.” Since these words, as used in the by-laws of the society, are held to 
mean executors or administrators, the sum of $1,000 received by the society from 
the Travelers’ Insurance Company was properly paid to the administratrix of 
the designated beneficiary, and cannot be claimed by the administrator of the 
estate of the assured. 


_ The motion for judgment on the pleadings in favor of the plaintiff is denied, 
with $10 costs. 


STRZELICKA v. CHICAGO FRATERNAL LIFE ASS’N. 
Supreme Court, Appellate Division, Fourth Department. 
Nov. 5, 1931. 
253 New York Supplement 346. 


INSURANCE. 
Evidence held not to show action on benefit certificate was barred under 
terms of certificate and by-laws, although not brought within period named in 
one provision of certificate. 
The by-laws provided that no action should be brought on certificate 
death benefits until proofs of death and of claimant’s right had been 
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filed with Supreme Secretary. The by-laws further provided on the death 

of a member in good standing secretary of the local branch should send 

official notice thereof to Supreme Secretary, who in turn would send lo- 

cal secretary blank form for proof of death. Thereupon the officers of 
local branch were to prepare proof of death, which is sent to the exam- 
iner of claims and forwarded to the medical board before going to the 

Supreme Secretary. The by-laws gave the beneficiary no means of ex- 

pediting action by the association’s officers and no notice was required to 

be given beneficiary or claimant of any. of the acts of the officers. 

(For other cases, see Insurance, Dec. Dig. § 819([1].) 

Appeal from Supreme Court, Erie County. 

Action by Martha Strzelicka against the Chicago Fraternal Life Association. 
sees for defendant (140 Misc. Rep. 517, 250 N. Y. S. 601), and plaintiff ap- 
peals. 

Reversed on the law, and new trial granted. 

Argued before Sears, P. J., and Crouch, Edgcomb, Thompson, and Crosby, 


Julius A.- Schreiber, of Buffalo, for appellant. 

John H. Clogston, of Buffalo, for respondent. 

Sears, P. J. . 

The plaintiff is the beneficiary as to death benefits named in a certain certificate 
issued by the defendant, a fraternal benefit association, to Boleslaus Pop- 
lawski, a member of the association. The suit is for the death benefits. The 
only matters involved in this appeal relate to certain provisions of the contract 
between Poplawski and the defendant limiting the time within which an action to 
recover death benefits must be brought. 


The benefit certificate contains these words: “That Boleslaus Poplawski is a 
member of said Society (the defendant) and is entitled to such rights and privi- 
leges in the Society as are provided by its constitution and laws, upon condition 
that this benefit certificate, the articles of incorporation of the Society, the con- 
situation and laws thereof, the statements made in the application for 
membership, and the statement to the medical examiner and all amendments 
to each thereof shall constitute the contract between the member and _ the 
Society, and upon condition that said member complies in the future with 
and shall be bound by the laws, rules and regulations now governing the said So- 
ciety, or that may hereafter be enacted by the supreme conclave, to govern said 
Society, and that the said contract of membership shall be governed by the laws, 
tules and regulations of the Society in force at the date of the death, or the hap- 
pening of the disability of said member, and upon condition, binding said mem- 
ber and every person accepting or acquiring any interest in this benefit certificate 
that no action at law or in equity shall be brought or maintained on any cause 
or claim arising out of such membership in the Chicago Fraternal Life Associa- 
tion or on this benefit certificate, unless such action is brought within six months 
from the date of the death or happening of the disability of the member. These 
conditions being complied with * * * the Chicago Fraternal Life Association binds 
itself to pay to Martha Poplawski (the plaintiff) One Thousand Five Hundred 
Dollars, in accordance with and under the provisions of the laws governing said 
society upon satisfactory evidence of the death of said member, and upon the 
surrender of this Benefit Certificate; provided,” etc. 

The provisions following the above-quoted words are not material here. 

In the application for membership, signed by Boleslaus Poplawski, these words 
occur: “And for myself, and for any person or persons accepting or acquiring any 
interest in any benefit certificate issued on this application or arising out of my 
membership therein, I agree that no action at law or in equity shall be brought or 
maintained on any clause or claim arising out of my membership or on said benefit 
certificate, unless said action is brought within six months from my death or the 
happening of my disability.” ; 

The laws of the defendant, which by the terms of the benefit certificate, in 
accordance with section 232 of the Insurance Law are made part of the contract 
between the defendant and its member, contain a somewhat different provision. 
Section 407 of the by-laws contains the following: “No action at law or in equity 
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in any court for the recovery on a death claim based upon any benefit certificate 
heretofore or hereafter issued by this society, can or shall be maintained until af- 
ter the proofs of death and claimant’s rights to benefits as provided in these by- 
laws shall have been filed with the Supreme Secretary, nor unless brought within 
six months from the date of the death of the member.” 

This section by its language not only fixes a limit after which action cannot 
be brought, but also sets out conditions which must be complied with before an 
action may be brought. We must, therefore, see whether under the by-laws the 
beneficiary is assured a reasonable time to bring the action after the occurrence 
of the conditions precedent and before the expiration of six months from the 
death of this member. Reference must, therefore, be made to the other provi- 
sions of the by-laws relating to the filing of proofs of death and claimant’s rights 
to benefits. As far as they are material here, such provisions relating to proof 
of death and claimant’s right to benefits are contained in sections 395, 396, 397, 
400, 401 of the by-laws and may be summarized as follows: On the death of a 
member in good standing the duty is imposed on the secretary of the local branch 
to ascertain the cause and circumstances attending the member’s death and to 
send official notice thereof to the Supreme Secretary, who, if he finds that the 
report of the secretary of the local branch is complete and that the deceased was 
in good standing at the time of his death, is to send to the secretary of the local 
branch a blank form for proof of death. Thereupon the committee on claims, 
consisting of the president, secretary, and collector of the local branch, is to ob- 
tain from the family of the deceased member certificates of the physician, under- 
taker, and clergyman, and the statement of the beneficiary, and to complete the 
proof of death and immediately to send it to the examiner of claims. The ex- 
aminer of claims, when satisfied with the proofs and the validity of a claim, is 
to forward the proofs and all papers in the case to the medical board which ex- 
amines and returns the same with its approval or disapproval endorsed thereon. 
Upon the return of the proofs and papers relating to a claim, and when satisfied 
of its validity and on the approval of the examiner of claims, the medical board, 
the Supreme President and the Supreme Secretary, the last-named officer is to 
draw and sign an order in favor of the person or persons entitled to the benefit. 

The by-laws do not provide for filing of proofs of death or of claim by the 
beneficiary directly with the Supreme Secretary. Under the complicated machin- 
ery erected by the by-laws, it is evident that the preparation of the proof of death 
is to be attended to by the officers of the local branch, and the proof of death in- 
cluding the beneficiary’s statement does not reach the Supreme Secretary until 
after the examiner of claims has become satisfied with the proofs and with the 
validity of the claim and after approval by the medical board. The by-laws give 
the beneficiary no means of expediting action by the association’s officers, or se- 
curing a prompt filing of the proofs of death and of the claimant’s rights to bene- 
fits with the Supreme Secretary. In fact, no notice is required to be given the 
beneficiary ‘of any of the acts of the defendant’s officers. 

Attached to the proofs in evidence in this case there are forms for certificates 
by the medical director and by the examiner of claims, Supreme President, and 
Supreme Secretary. These certificates are without signature. It is, therefore, 
impossible to say when, if at all, according to the by-laws, the proofs of death 
and of claimant’s rights to benefits were in fact filed with the Supreme Secretary. 


The by-laws thus fail to assure to the beneficiary the filing of proofs of 
death and of claimant’s right to benefits with the Supreme Secretary within six 
months of the member’s death. It would therefore be unreasonable to give literal 
effect to the language of the by-laws and of the certificate and application which 
provides, in substance, that no action can be brought or shall be maintained to re- 
cover a death benefit unless the action is brought within six months from. the 
date of the death of the member. Stewart v. National Council of Knights and 
Ladies of Security, 125 Minn. 512, 147 N. W. 651; Dechter v. National Council 


: Knights and Ladies of Security, 130 Minn. 329, 153 N. W. 742, Ann. Cas. 
917C, 142. 


The complaint alleges that “after the death of the said assured, the plaintiff 
caused to be filed, due, timely, adequate and sufficient notice of claim and proofs 
of death with the defendant company, and that the within action is commenced 


within a period of two years of the death of the assured,” and the answer admits 





274 The Insurance Law Journal, Vol. 78 [Feb., 1932 


such allegations. These allegations and the admission do not affect the question 
before us. The failure to bring the action within the stipulated period is matter 
of defense. The record fails to disclose the date when, under the terms of the 
by-laws the plaintiff’s right to bring the action arose. We find it unnecessary to 
determine whether the six months limitation following the death of the member 
contained in section 407 of the by-laws is, in view of the other provisions of the 
by-laws, unreasonable, and therefore invalid; or, whether the period elapsing be- 
fore the filing of the proof with the Supreme Secretary as provided in the by- 
laws is to be deducted in computing the six months. Whatever may be the proper 
construction of the by-laws in this respect, there is here no proof of any lapse of 
time whatever between the date when, under the by-laws, the action became main- 
tainable and the date when the action was brought. The defense under the 
“short statute of Limitation” was not made out. 

For these reasons the judgment should be reversed on the law, and a new 
trial granted, with costs to the appellant to abide the event. All concur. 


McGOWAN v. METROPOLITAN LIFE INS. CO. et al. 
Supreme Court, Appellate Term, First Department. Nov. 5, 1931. 
253 New York Supplement 551. 
1. INSURANCE. 


Insurance company defending action on policy held not “person authorized 
by law to inspect records” of board of health, within board’s regulation, though 
records might establish insured’s false representations (Greater New York Chart- 
ter, § 1175). 

(For other cases, see Instirance, Dec. Dig. § 291[4].) 

2. INSURANCE. 

Regulation of health department forbidding public inspection of records of 
tuberculosis cases held not unreasonable (Greater New York Charter, § 1175). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. INSURANCE. 

_ Prohibition against disclosure of records of health department cannot be 
waived in action on life policy by beneficiary of tuberculosis patient (Civil Prac- 
tice Act, §§ 352, 354). 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from City Court of New York, New York County. 

Action by Louise McGowan against the Metropolitan Life Insurance Com- 
pany, in which defendant applied for a subpoena duces tecum to be directed to 
the Department of Health of the City of New York. From an order denying 
the application, defendant appeals. 

Affirmed. 

Argued October term, 1931, before Lydon, Levy, and Callahan, JJ. 

Edward M. & Paul Grout, of New York City (Dean Potter, of New York 
City, of counsel), for appellant Metropolitan Life Ins. Co. 

Nathaniel Ellenbogen, of New York City, for plaintiff-respondent. 

Arthur J. W. Hilly, of New York City (Milton I. Hauser and J. Joseph Lilly, 
both of New York City, of counsel), for respondent Department of Health of 
City of New York. 

Lypon, J. 


The action is by the beneficiary of a policy of life insurance. The company 
defends on the ground that the insured made false representations with regard 
to his health. In his application, made in 1928, the insured denied that he had 
had any surgical operations, serious illness, or disease of the lungs, and denied 
that he had been attended by a physician during the preceding five years or 


that he had received treatment within that time in any dispensary, hospital, or 
sanitarium. 


Defendant asserts that it has learned that the insured had pulmonary tuber- 
culosis for several years before he applied’for insurance, that he was in Seton 
Hospital in 1925, was attended at Riverside Clinic in or about 1925 and 1926 and 
at the Harlem Clinic in 1926, and had several sputum examinations made by the 
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department of health in 1926 and 1927, and also had other hospital treatment and 
several operations. The clinics in question are conducted by the department of 
health of the city of New York, and defendant is informed that the insured was 
sent to Seton Hospital by that department. 

Defendant accordingly applied to the court below for a subpcena directing 
the department of health to produce, upon the trial of the action, any and all 
hooks and records showing the care, treatment, medical attendance, history, 
diagnosis, admission, discharge, and disposition, in the case of the insured, who 
died in 1929. The application was made on notice to the department of health 


and to the plaintiff’s attorney. It was opposed only by the department and 
was denied, without opinion. Defendant appeals. 


The appeal presents a question of importance, not heretofore adjudicated in 
the reported decisions, and one likely to recur; hence we think our view should 
be stated. 

Section 1175 of the Greater New York Charter provides as follows: “The 
Board of Health may establish as it shall deem wise, and to promote the public 
good and public service, reasonable regulations as to the publicity of any of the 
papers, files, reports, records and proceedings of the department of health; and 
may publish such information as may, in its opinion, be useful concerning births, 
deaths, marriages, sickness, and the general sanitary conditions of said city, or 
any matter, place or thing therein.” 


Pursuant to the authority thus given by the charter, the board of health has 
prescribed the following regulation: “Regulation 9—Records: A complete and 
adequate record shall be kept-of every case of pulmonary tuberculosis, examined 
or treated at a dispensary. The Department of Health may require in its dis- 
cretion regular and uniform statistical reports relating to the examination, care 
and treatment of all persons coming within the jurisdiction and control of such 
dispensary. Such records shall not be open to inspection by the public or to 
any person other than the representatives of the Department of Health of the 
City of New York and such persons as may be authorized by law to inspect 
such records.” 


Defendant contends that since it is a party to present action it is a person 
authorized by law to inspect the records in question, and hence that the quoted 
regulation of the department does not forbid the granting of its motion. If the 
regulation be construed otherwise, it says, the department has exceeded its 
power under the charter. Its rule is then, not a reasonable regulation, but an 
unreasonable prohibition. 


[1] We are of the opinion that the mere fact that the applicant is a party 
to an action in which the records in question may be material or relevant to 
the issues does not make it a person authorized by law to inspect such records 
within the meaning of the regulation. The purpose of the regulation was to 
forbid inspection by persons who, on general principles, might be entitled to 
inspect the records, and to confine such inspection to persons who might be 
authorized, by special provisions of law, to make it. 

[2] Nor do we think the regulation, so construed, an unreasonable one. The 
papers submitted by the department, in opposition to the application, show that 
some regulation of this sort is highly desirable in the public interest. Persons 
suffering from contagious or infectious diseases, including sufferers from tuber- 
culosis, must be assured of the greatest secrecy in dealing with their’ cases, be- 
tore their full co-operation with the public health authorities can be expected. 
Vhe highly useful work of the department of health might be seriously inter- 
tered with, to the prejudice of the community, if its records in such cases were 
known to be subject to disclosure at the demand of any one having an interest 
in learning their contents. 

It 
menis 
on t! 


has been held, in somewhat analogous cases, that records of other depart- 
should be produced subject to such objections, if any, as might be made 
trial. Friedberg v. Haffen, 162 App. Div. 79, 147 N. Y. S. 1; People ex 
rel. Stenstrom vy. Harnett, 224 App. Div. 127, 230 N. Y. S. 28. But we think that 


a grcater degree of protection may properly be required for records of the de- 
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partment of health, and that the regulation referred to has provided it. Matter 
of Allen, 205 N. Y. 158, 98 N. E. 470. 

[3] In the present case the right to waive the statutory prohibition against 
disclosure on the trial would not exist. The patient who, by the hypothesis, has 
been treated for tuberculosis is dead and is not represented in the action, 
Plaintiff sues, not as the representative of the decedent, but in her own right 
as beneficiary under the terms of the policy. Civil Practice Act, §§ 352, 354. 

Our conclusion appears to be in harmony with the principle of the decision 
in Matter of Green, 92 Misc. Rep. 503, 157 N. Y. S. 87, affirmed 173 App. Diy. 
923 157 N. ¥.S.. 127. 

Order affirmed, with $10 costs and disbursements. All concur. 


ROCKY MOUNT SAVINGS & TRUST CO. et al. v. HTNA 
LIFE INS. CO. No. 59. 
Supreme Court of North Carolina. Oct. 28, 1931. 
160 Southeastern Reporter 831. 
1. INSURANCE. 


Right, under life insurance policy, to reinstatement, is substantial “property 
right.” 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 
Insurer’s power to pass on right of insured to reinstatement imposed duty 


which insurer could not disregard by failure to act for indefinite or unreasonable 
time. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
3. INSURANCE. 

In action on lapsed insurance, evidence of insurer’s action disposing of in- 
sured’s application for reinstatement held to disclose no such unreasonable delay 
as to waive forfeiture. 

On November 8 insured signed application for reinstatement, exten- 
sion agreement, and drew check payable to insurer for part payment, 
leaving papers with local agent of insurers. On November 10 general 
agent acknowledged receipt of check and papers, and forwarded same to 
home office, where they were received November 18. On November 21 
application was referred to medical department, which required further 
physical examination, home office notifying general agent thereof on No- 
vember 22. General agent wrote to local agent on November 26, re- 
questing that insured be advised of further examination. Receiving no 
response, general agent again wrote on December 21, in reply to which he 
was advised insured was sick in bed, of which the general agent advised 
home office on December 24. Insured died on December 27, 1927. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Superior Court, Nash County; Harris, Judge. 

Action by the Rocky Mount Savings & Trust Company and Mrs. Anabel 
Ross, administrators of T. N. Ross, deceased, against the A&tna Life Insurance 
Company. From a judgment for the plaintiffs, defendant appeals. 

New trial granted. Be 

This cause was heard on a former appeal, reported in 199 N. C. page 469, 
154 S. E. 743, where the facts are set out. 


The cause came on for another hearing upon the opinion of the court upon 
the following issue: “Did the defendant, AStna Life Insurance Company, fail to 
act within a reasonable time under all the facts and circumstances surrounding 
the parties when the application for reinstatement was filed, and thereby waive 
the forfeiture of Policy No. 515135?” The jury answered the issue: “Yes.” 


It is to be noted that at the former trial the defendant offered no evidence 
explaining the delay of sixty-two days. Evidence was offered by both parties at 
the trial now under consideration, and certain additional facts are necessary to 
an understanding of the principles of law involved. The deceased failed to pay 
ine full the premium due July 1, 1927. On November 7, 1927, Upshaw, general 
agent of defendant, wrote to the insured, calling his attention to the fact that he 
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had a right to submit a request for reinstatement of his policy, and stating: “If 
you are not prepared to pay the full amount of premium of $26.72, we will be 
glad to accept a partial payment of $10.00 and extend the balance of the premium 
if you will sign enclosed extension note partially filled out.” On November 8 the 
insured signed an application for reinstatement to the effect that he was in good 
health so far as he knew, signed the extension agreement, and drew a check pay- 
able to defendant for $10, and left all of these papers with Bartholomew, local 
agent of the defendant. On November 10 Upshaw, the general agent, acknowl- 
edged receipt of the check and other papers. Upshaw, the general agent, then for- 
warded the application for reinstatement to the home office in Hartford, Conn., 
and it was received there on November 18. On November 21 the home office re- 
ferred the application for reinstatement to the medical department. The medical 
department required further physical examination. On November 22 the home 
office notified Upshaw, general agent at Raleigh, that a complete medical examin- 
ation of the insured was necessary before passing upon the application for rein- 
statement. On November) 26 Upshaw wrote to Bartholomew, local agent with 
whom the insured had left the original papers, and requested the local agent to 
notify the insured that a complete medical examination was necessary. Receiving 
no response to his letter, Upshaw again wrote Bartholomew, the local agent on 
December 21, inquiring when the medical examination of the insured would be 
available. In reply to this letter Bartholomew, the local agent, advised Upshaw 
that the insured was sick in bed. On December 24 Upshaw advised the home office 
of defendant that the insured was sick. The insured died on December 27, 1927. 

The defendant tendered certain special instructions as follows: 

(a) If you believe the defendant’s evidence, you will answer the issue, “No.” 

(b) If you find the facts to be as testified to by defendant’s witnesses, you will 
answer the issue, “No.” 

The court refused to give the instructions, and the defendant excepted. 

From judgment upon the verdict, the defendant appealed. 

Murray Allen, of Raleigh, for appellant. 

Vaughan & Yarborough and Cooley & Bone, all of Nashville, for appellees. 

BRoGDEN, J. 

This action has been instituted upon the contract of insurance and not in tort 
to secure damages for the negligent failure of defendant to pass upon the applica- 
tion of the insured. Many courts have permitted recovery for negligent delay in 
accepting an original application for insurance. Duffie v. Bankers’ Life Associa- 
tion, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. §.) 25; Handlier v. Knights 
of Columbus, 106 Neb. 267, 183 N. W. 300; In re Coughlin’s Estate, 53 N. D. 
188, 205 N. W. 14; Strand v. Bankers’ Life Ins. Co., 115 Neb. 357, 213 N. W. 349; 
Kukuska v. Home Mut. Hail-Tornado Ins. Co. (Wis.) 235 N. W. 403; Jackson 
v. N. Y. Life Ins. Co. (C. C. A.) 7 F.(2d) 31. The authorities are discussed in 
an illuminating note in Yale Law Journal, Vol. 40, page 121. The author of the 
article says: “Half a century ago the Supreme Court of the United States 
voiced the judicial opinion of the time when it declared (Giddings v. N. W. Mut. 
L. Ins. Co., 102 U. S. 108, 26 L. Ed. 92): ‘It was competent for the insurance 
company to pause as long as they might deem proper and finally to accept or re- 
ject the application as they might choose to do.’ Since then, however, the inse- 
cure fortune of an individual pitted against the security of an actuary table has 
caused courts to construct new and distort old legal concepts in an endeavor to 
protect that individual.” See Annotation, 15 A. L. R. page 1026. In North Car- 
olina the court held that delay in passing upon an original application for insur- 
ance gave no cause of action upon the contract. Ross v. Ins. Co., 124 N. C. 395, 
32 S. E. 733. Subsequently, in Fox v. Ins. Co., 185 N. C. 121, 116 S. E. 266, the 
court held that an action for damages was maintainable upon allegation and evi- 
dence tending to show negligent delay in the delivery of a policy. The Fox Case, 
however, is distinguished in Sturgill v. Ins. Co. 195 N. C. 34, 141 S. E. 280. 


The case at bar does not involve the question of negligent delay in passing 
upon an original application for insurance, but upon an application for reinstate- 
ment of a policy already issued and in force until it lapsed by failure to pay the 
Premium. The Michigan court in N. Y. Life Ins. Co. v. Max Buchberg, 249 
Mich. 317, 228 N. W. 770, 771, 67 A. L. R. 1483, said: “The reinstatement of a 
Policy is not a new contract of insurance, nor is it the issuance of a policy of in- 
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surance; but rather it is a contract by virtue of which the policy already issued, 
under the conditions prescribed therein, is revived or restored after its lapse.” 
To like effect is the reasoning in Muckler v. Guarantee Fund Life Ass’n, 50 S. D, 
140, 208 N. W. 787, 789, cited by defendant. In that case the court quoted with 
approval from the Colorado court (Officer v. N. Y. Life Ins. Co. 73 Colo, 
495, 216 P. 253), as follows: “That the rights of an insured, making an applica- 
tion for reinstatement of a lapsed policy, are widely different from the rights of 
those making an original application for insurance, must be conceded, and this 
principle is so plain as to need neither elaboration nor citation of authorities,” 
Couch, Encyclopedia of Insurance Law, vol. 6, § 1375, states the proposition as 
follows: “And a contract for reinstatement of a life policy is not a new contract; 
rather, it is merely a waiver of forfeiture, so that the original policy is restored 
and made as effective as if no forfeiture had occurred, unless the contract for re- 
instatement is itself tainted with such fraud as would justify the company in re- 
pudiating.” 

[1, 2] As stated in the former opinion, the right of reinstatement prescribed 
by the terms of the policy in controversy is a substantial property right. The in- 
surance company had the right to pass upon the question of insurability and the 
evidence thereof submitted by the insured. This power of the insurer to pass upon 
the right of the insured imposed a legal duty and obligation which the company 
could not arbitrarily determine or disregard by failure to act for an indefinite and 
unreasonable time. 

[3] The evidence, as disclosed by the present record, shows that the defendant 
acted promptly in disposing of the application. ‘The only delay that could possibly 
be urged as unreasonable was the delay of Bartholomew, local agent, who received 
a letter from Upshaw, general agent, on or about November 27, and did not reply 
thereto until December 21, which constitutes a period of approximately twenty- 
four days. It appears that in the meantime the insured was already sick, and the 
record does not disclose how long he had been sick between the dates specified. 

Upon these facts now appearing, the court is of the opinion that the prayers 
for instruction requested oe = defendant should have been given. Bank v. 
Fountain, 148 N. C. 590, 62 S. E. 738; Grain Co. v. Feed Co., 179 N. C. 654, 103 
S. E; 375, 376. 

In the Grain Co. Case, supra, the court said: “As there was substantial differ- 
ence between the parties as to the essential facts, and as the evidence was prac- 
tically one way in regard to them, it was not error to instruct the jury that, if 
they found the facts to be as stated in the testimony of the witnesses, they should 
answer the issues as indicated in the charge. * * * The charge was not a per- 
emptory one, and the verdict was not directed. The credibility of the witnesses 
was left to the jury.” 

New trial. 

Clarkson, J., dissents. 


BROADWAY v. GATE CITY LIFE CO.. No. 373: 
Supreme Court of North aden ae 10, 1931. 
161 Southeastern Reporter 71. 
2. INSURANCE. 


In action on insurance policy, evidence whether release was obtained by 
fraud held sufficient to submit issue to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Superior Court, Forsyth County; John M. Oglesby, Judge. 

Action by Mattie Broadway against the Gate City Life Insurance Company. 
From a judgment, the defendant appeals. 

Affirmed. 

This was an action brought by plaintiff against defendant to recover on an 
insurance policy. The defendant set up a release, plaintiff replied, and alleged 
that the release was procured by fraud. The action was tried before Oscar O. 
Efird, judge presiding, at the June 8th term, 1931, of the Forsyth county court, 
and a jury. 

The issues submitted to the jury, and their answers thereto, were as follows: 
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“1. Did the defendant issue and deliver the policy of life insurance as alleged 
in the complaint? Answer: Yes (by consent). 

“2. Was the paperwriting purporting to be a release obtained by fraud or 
undue influence? Answer: Yes. 

“3. What amount, if any, is the plaintiff entitled to recover from the de- 
fendant? Answer: $220.50.” 

The defendant made several exceptions and assignments of error, and ap- 
pealed to the superior court. The judgment of the superior court is as follows: 

“This cause coming on to be heard on an appeal from a judgment rendered 
in the Forsyth County Court in favor of the plaintiff and against the defendant, 
and being heard before His Honor, J. M. Oglesby, Judge presiding and holding 
the September, 1931, Term Superior Court of Forsyth County, and after exam- 
ination of the record in the case and hearing argument of counsel for plaintiff 
and defendant, the Court finds no error in the trial of cause in the Forsyth 
County Court: 

“It is therefore considered, ordered, and adjudged that the judgment render- 
ed in the Forsyth County Court be and the same is hereby in all respects af- 
firmed.” ; 

The defendant made the same exceptions and assignments of error on ap- 
peal to this court that it made on appeal from the Forsyth county court to the 
superior court, which were overruled. 

Wallace & Wall, of Winston-Salem, for appellant. 

William Porter, of Kernersville, for appellee. 

PER CURIAM. 

[1] The defendant, at the close of plaintiff’s evidence and at the close of 
all the evidence, made motions in the court below for judgment as in case of 
nonsuit. C. S. § 567. The motions were overruled, and in this we can see no 
error. 

It is the well-settled rule of practice and accepted position in this jurisdic- 
tion, that, on a motion to nonsuit, the evidence which makes for the plaintiff’s 
claim and which tends to support her cause of action, whether offered by the 
plaintiff or elicited from the defendant’s witnesses, will be taken and consid- 
ered in its most favorable light for the plaintiff, and she is entitled to the bene- 
fit of every reasonable intendment upon the evidence, and every reasonable in- 
terence to be drawn threfrom. ’ 

[2] The sole material question was the evidence sufficient to be submitted 
to the jury on the second issue: “Was the paperwriting purporting to be a 
release obtained by fraud or undue influence?” We think so. 

“Fraud is the overreaching of one person by another, and yet this defini- 
tion is as broad as the term itself. It has been said that fraud, actual and con- 
structive, is so multiform as to admit of no rules or definitions. ‘“It is, indeed, 
a part of equity doctrine not to define it,” says Lord Hardwicke, “lest the 
craft of men should find a way of committing fraud which might escape such 
a rule or definition.”’ Oil Co, v. Hunt, 187 N. C. page 159, 121 S. E. 184, 185.” 
Furst v. Merritt, 190 N. C., at page 404, 130 S. E. 40, 44. 


We see no error in the judgment of the court below. 
Affirmed. 


EPPS v. GATE CITY LIFE INS. CO. No. 376. 
Supreme Court of North Carolina. Nov. 25, 1931. 


161 Southeastern Reporter 211. 
1. INSURANCE. 

Insurer carried burden on issue whether death of insured was caused by in- 
tentional act of another. 

(For other cases, see Insurance, Dec. Dig. 646[6].) 

2. INSURANCE. 

Where officer shot insured as he was about to shoot another officer, bene- 
ficiary could recover nothing under life policy providing that no benefits would 
be paid for death caused by intentional act of another. 

It was immaterial in such case, that the officer did not intend to kill 
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the insured, since he did not intend to shoot him, and this was the act 
which caused his death. 


(For other cases, see Insurance, Dec. Dig. § 438.) 
3. INSURANCE. 


Provision in life policy that no benefits would be paid for death caused by 
intentional act of another is valid. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Superior Court, Forsyth County; John M. Oglesby, Judge 

Action by Lillie Epps against the Gate City Life Insurance Company. From 
a judgment that plaintiff recover nothing of defendant, plaintiff appeals. 

Affirmed. 

This is an action to recover on a policy of insurance issued by the defend- 
ant on the life of Sam Epps, deceased, in which plaintiff is named as beneficiary. 

The action was tried in the county court of Forsyth county, before Efird, 
J., and a jury. 

It is provided in the policy that “no benefits will be paid for death resulting 
within two years from suicide, immorality, intemperance, or as a punishment for 
violation of the law, or death caused by the beneficiary, or caused wholly or in 
part by the intentional act of any person (assault committed on the insured for 
the sole purpose of burglary, or robbery excepted), but in all of the above 
events the beneficiary shall in case of the death of the insured, be entitled to re- 
ceive the reserve held for this policy according to the American Experience 
Table and 3% per cent interest.” 

The only issue submitted to the jury was as follows: “Was the death of 
Sam Epps caused wholly or in part by the intentional act of any person?” 

All the evidence offered at the trial tended to show that Sam Epps, the in- 
sured, was shot and killed on the night of December 6, 1930, by a police officer 
of the city of Winston-Salem, N. C.; that, at the time he was shot by the police 
officer, Sam Epps was about to shoot another officer, who had been called upon 
to arrest him for a violation of the law; and that the act of the police officer 
who shot Sam Epps was intentional and not accidental. The officer testified 
that he did not intend to kill Sam Epps, but shot to prevent him from killing 
the other officer. The policy of insurance on the life of Sam Epps was issued 
on _ 6, 1930. It had no reserve value at the date of his death on December 
6, 1930. : 

At the close of the evidence, the court instructed the jury that the burden 
of proof on the issue was upon the defendant, and that if the jury believed the 
evidence, and found the facts to be as the evidence. tended to show, they should 
answer the issue, “Yes.” The jury answered the issue, “Yes.” 

From the judgment that plaintiff recover nothing of the defendant, the 
plaintiff appealed to the judge of the superior court of Forsyth county. At the 
hearing of the appeal, the judgment was affirmed, and plaintiff appealed to the 
Supreme Court. 

F. W. Williams, of Winston-Salem, for appellant. 

Wallace & Wall, of Winston-Salem, for appellee. 

Connor, J. 

[1] There was no error in the instruction of the judge of the county court 
to the jury. 

[2] The evidence for the defendant, uncontradicted by evidence for the 
plaintiff, tended to show that the death of the insured was caused by the act 
of the police officer, and that this act was intentional and not accidental, as 
contended by the plaintiff. It is immaterial that the officer did not intend to kill 
the insured; he did intend to shoot him, and this was the act which caused his 
death. 


[3] The provision of the policy on which the defendant relied is valid. 1 C. 
J., § 101, page 442, and cases cited in support, of the text. See, also, 56 A. L. R. 
note, page 685. There is no ambiguity in the language of this provision as ap- 
plied to the facts of this case. 

The judgment is affirmed. 





Gardner v. National Life Ins. Co. 


GARDNER v. NAT. LIFE INS. CO. No. 18. 
Supreme Court of North Carolina. Dec. 2, 1931. 
161 Southeastern Reporter 308. 
i INSURANCE. 


Where insured agreed dividends under policy should remain with insurer, 
unless otherwise ordered, insurer had no right to apply dividend as payment on 
premium or purchase of term insurance. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Direction by insured in application for policy, under option given, that divi- 
dends remain with insurer unless otherwise ordered held exercise of option as 
to application of dividends. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Insurer, having applied dividends as elected by insured, and not to premiums 
or term insurance after policy lapsed, held not liable for insured’s death during 
period dividend would extend policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from Superior Court, Beaufort County; Henry A. Grady, Judge. 

Action by Juanita O’Brien Gardner against the National Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Plaintiff is the widow of Claud G. Gardner, who died on August 24, 1930. 
She is the beneficiary in a policy of insurance issued by the defendant on May 
11, 1928, by which the defendant, in consideration of the application therefor, and 
of the payment of premiums as provided therein, promised to pay to plaintiff, 
as the beneficiary named in said policy, upon the death of the insured, Claud 
G. Gardner, the sum of $5,000. 

This is an action to recover on said policy of insurance. The action arises 
out of a controversy between the parties, as to whether the policy was in force 
at the date of the death of the insured, to wit, August 24, 1930. The defendant 
contends that the policy lapsed prior to said date because of the nonpayment 
of the semiannual premium due on May 11, 1930; the plaintiff contends that by 
its terms the policy was extended beyond said date, because of the dividend due 
fo the insured on May 11, 1930, and not paid to him prior to his death. 

By consent, a trial by jury was waived. It was agreed that the judge should 
hear the evidence; and find the facts therefrom. The facts found by the judge 
from the evidence offered by both plaintiff and defendant, are as follows: 

The policy was issued on May 11, 1928. The premiums were due and pay- 
able on May 11th, and November 11th of each year. All premiums due prior to 
ror rg 11, 1929, were paid by the insured, and the policy was in force at 
said date. 

The semiannual premium due on November 11, 1929, was paid by the in- 
sured, partly by cash, and partly by a sum of money advanced to the insured by 
the defendant for that purpose. This sum was secured by an assignment of the 
policy to the defendant by the insured. It was agreed that the defendant had 
a lien on the policy for the sum advanced by it to the insured on November 11, 
1929, with interest at the rate of six per centum. This sum with accrued interest 
was $57.99. 

The semiannual premium due on May 11, 1930, was not paid by the insured. 
The cash surrender or loan value of the policy at that date was $60.30. Upon 
default in the payment of the semiannual premium due on May 11, 1930, the 
defendant applied the sum of $57.99 of the cash surrender or loan value of the 
policy to the payment of the sum advanced by it to the insured on November 
ll, 1929. The balance, to wit, $2.31, was applied by the defendant to the purchase 
of term insurance as provided in the policy. This term insurance expired on 
May 30, 1930. The application by the defendant of the cash surrender or loan 
value of the policy on May 11, 1930, to the payment of the sum advanced to in- 
sured on November 11, 1929, and to the purchase of term insurance, was in ac- 
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cordance with the express provisions of the policy. It is conceded that this 
application was proper. s 

It is provided in the policy that it “shall participate in the surplus upon pay- 
ment of the premium due on the first anniversary, and the company will annually 
determine and account for the portion of the divisible surplus applicable hereto. 
Dividends as declared shall become absolutely the property of the insured, and 
at his option may be; Ist, withdrawn in cash; or 2nd, applied toward the pay- 
ment of any premium; or 3rd, converted at net single premium rates into addi- 
tional paid-up participating insurance, which may be surrendered for its cash 
value at any time on the sole signature of the insured; or 4th, deposited with 
the company subject to the payment annually of three per cent. interest thereon, 
and the share of surplus interest apportioned thereto by the Directors, which 
deposits may be withdrawn at any time, or will be included in any cash settlement 
of this policy. Unless the insured shall elect otherwise prior to thirty days after 
any dividend is due, the same will be held at interest as provided in Option 4.” 

In the application for the policy, a copy of which is attached thereto and 
made a part thereof, the insured expressly elected that dividends of surplus 
should be “left with the company at interest unless otherwise ordered.” 

A dividend amounting to $24.35 was declared on the policy at the end of 
the first year, to wit, May 11, 1929. This sum was paid to the insured and ac- 
cepted by him, in cash. 

At the end of the second year, to wit, May 11, 1930, a dividend amounting to 
$25.30 was declared on the policy. This sum was retained by the company, at 
interest, in accordance with the election of the insured, as shown by his applica- 
tion for the policy. He gave no direction to the company to the contrary. After 
the death of the insured, the defendant tendered to plaintiff the amount of this 
dividend, which she declined to accept. If this dividend had been applied by the 
defendant to the purchase of term insurance, the policy would have been ex- 


tended beyond the date of the death of the insured, and would have been in 
torce on said date. 


During the month of June, 1930, a local agent of the defendant company 
called upon the insured at his home in Washington, N. C., and urged him to 
renew the policy, which had lapsed on May 11, 1930, because of his default in 
the payment of the semiannual premium due at said date The insured informed 
the agent of the defendant that he did not wish to renew the policy, but intend- 
ed to take another policy in another company, and to use the dividend due him 
by the defendant in payment of the premium on the policy which he intended 
to take with the other company. He directed the agent of the defendant to no- 
tify its state agent that he did not care to keep his policy with the defendant 
company. 

Upon, the foregoing facts, the court was of opinion that the defendant had 
no right to apply the dividend declared on the policy and due on May 11, 1930, 
to the purchase of term insurance, and thereupon ordered and adjudged that 
plaintiff is not entitled to recover on the policy sued on in this action. 


s From judgment that plaintiff recover nothing by this action, and that de- 
fendant recover of the plaintiff its costs to be taxed by the clerk, the plaintiff 
appealed to the Supreme Court. 


I. C. Warren and MacLean & Rodman, all of Washington, N. C., for ap- 
pellant. 


Pou & Pou, of Raleigh, and Ward & Grimes, of Washington, N. C., for 
appellee. 

Connor, J. 

[1] There is no error in the judgment in this action. The insured had direct- 
ed in his application for the policy of insurance sued on, a copy of which is attached 
to and made a part of the policy, that dividends declared thereon, in accordance with 
its provisions, should be left with the company, at interest, unless otherwise ordered 
by him. The policy provides that, unless the insured shall elect otherwise prior to 
thirty days after any dividend is due, the same shall be held by the company at in- 
terest, to be withdrawn by the insured at any time, or to be included in any 
cash settlement of the policy. Although he had notice of the dividend due on 
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May 11, 1930, and of his right to direct its application to the payment on the 
premium due on said date, or to the purchase of extended insurance, the in- 
sured did not order such application. He elected that the dividend should re- 
main with the defendant, at interest, in accordance with his direction given in 
his application for the policy. In view of the express provisions of the contract 
between the insured and the defendant, as clearly and plainly expressed in the 
policy, the defendant had no right, in law or in equity, to apply the dividend 
declared prior to May 11, 1930, and due at said date, as a payment on the semi- 
annual premium due on May 11, 1930, or to the purchase of extended insurarice. 
If in violation of its contract with the insured, with respect to this dividend, the 
defendant had so applied it, it would have nevertheless been liable to the in- 
sured for the amount of the dividend, with interest, when called upon by him for 
its payment. There is no principle of law or equity upon which the defendant 
can be held liable to the plaintiff because after the death of the insured within 
the time for which the policy would have been extended, if the insured had 
directed that the dividend be applied to the purchase of extended insurance, it 
appeared that such application would have been to the interest of the plaintiff, 
as beneficiary in the policy. 

[2-3] It is true, as said in Mutual Life Insurance Co. v. Breland, 117 Miss. 
479, 78 So. 362, L. R. A. 1918D, 1009, that it is well settled that the law abhors a 
forfeiture. In that case, it was held that upon nonpayment of a premium due 
on a life insurance policy, when surplus and dividends have accrued upon the 
policy sufficient to pay the premium, the company must, in the absence of notice 
to the insured to exercise his option as to application, apply it to the premium so 
as to prevent a forefeiture, although the policy provides that, upon failure of 
the insured to exercise his option, the dividends shall be applied to purchase of 
paid-up additions to the policy. In the instant case, the option had been ex- 
ercised by the insured when he applied for the policy, and he had notice after 
the dividend had been declared and was due that he had the right to elect as 
to its application. By the terms of its contract with the insured, the defendant 
lad no option as to the application of the dividend. Having applied the divi- 
dend as directed by the insured, the defendant cannot be held liable, after the 


death of the insured, upon the contention of the beneficiary, that it should have 
applied it otherwise. The judgment is affirmed. 


ILLINOIS BANKERS’ LIFE ASS’N v. HARDY. No. 20472. 
Supreme Court of Oklahoma. Nov. 10, 1931. 
4 Pacific Reporter (2d) 1049. 
2. INSURANCE. 
In action on life policy, evidence held insufficient to establish reinstatement 
of policy after lapse for nonpayment of premiums. 
(For other cases, see Insurance, Dec. Dig. § 370.) 


Syllabus by the Court. 

The court committed reversible error in admitting secondary proof as to the 
contents of written correspondence. 

_ The verdict was not supported by sufficient evidence. 
directions to award a new trial. 

Appeal from District Court, Stephens County; M. W. Pugh, Judge. il 

Action by Mattie May Hardy against the Illinois Bankers’ Life Association. 
Judgment for the plaintiff, and the defendant appeals. 

Reversed and cause remanded, with directions. 3 

Everest, Dudley & Brewer and John H. Halley, all of Oklahoma City, for 
plaintiff in error. 

H. W. Sitton, of Duncan, for defendant in error. 

KoRNEGAY, J. ; 

This is a proceeding in error to review a judgment in favor of the defend- 
ant in error in the sum of $2,000, entered on an insurance policy issued by the 
plaintiff in error. The pleadings in the case show that the present defendant in 
error instituted an action against the plaintiff in error, the charging part of which 
is as follows: “II. That on the 15th day of December, 1924, at Duncan, Oklahoma 
the defendant in consideration of the payment by one Charley Edwin Hardy to it, 


Cause reversed, with 
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of Thirty-four Dollars and Twenty Cents ($34.20), made its policy of insurance in 
writing, of which a copy is hereto annexed, marked Exhibit ‘A’ and made a part 
of this petition, and thereby insured the life of the said Charley Edwin Hardy in 
the sum of Two Thousand ($2,000.00) Dollars in favor of this plaintiff, and which 
insurance policy provided, under the provisions thereof, that in the event of the 
death of said insured by accidental cause, that it would pay to the beneficiary un- 
der said policy, the sum of Four Thousand ($4,000.00) Dollars.” 

It further charges that on the 19th of April, 1926, the insured was killed, 
while working on an oil and gas drilling rig, near the town of Wewoka, and on 
the 22d of September, 1926, the plaintiff furnished the defendant with proof of 
death of the insured. It further averred that all conditions in the policy were 
complied with by the plaintiff and by the insured. That démand had been’ made 
on the defendant to pay $4,000, and there was $4,000 now due. The petition was 
verified on the 13th of December, 1926, and filed the same day. 

The answer of the defendant was filed on the 10th of May, 1927, and it was 
duly verified. It was a general denial and admission of having executed a policy 
in favor of the decedent under date of December 15, 1924, but averring that the 
yearly premium due after December 15, 1925, had never been paid, and averred 
that the policy lapsed. There was a prayer for the recovery of costs. 

A reply was made which is a general denial with the exception of the allega- 
tion as to issuing the policy. The matters came on for hearing, and objection was 
made to the introduction of proof under the petition, and it was overruled. The 
witness testifying was Mrs. Hardy, the wife of Paul Hardy, brother of the in- 
sured, and the proof was that the cause of his death was a board falling on him 
while he was working on a derrick. A copy of the policy was set out and marked 
plaintiff’s Exhibit A. 

The witness was asked about reading the correspondence between the company 
and the insured, and was also asked whether the policy was reinstated, but the 
court refused to let the last part be answered, stating that it was a matter for the 
jury and the court. She was examined in a very leading and suggestive manner, 
and a letter from the insurance company to Charles Hardy was offered without 
objection, and was marked Exhibit B, and also another marked Exhibit C. She 
testified that another letter was received, but she did not know where it was. She 
started to tell about a letter being received on the 30th of March, and what was 
its contents, and she stated she thought it was in the courthouse, but it was not 
in her possession. ‘There was an assertion made of a note for $26.88 being sent 
in to the Illinois Bankers’ Life Association, and counsel objected to it, but it de- 
veloped that no notice was served to produce the note, but apparently before the 
jury, statement was made by the counsel for the beneficiary, as follows: 

“By the Court: Did you serve notice to produce the note? 

“Mr. Sitton: No, sir, we did not. * * * Comes now the plaintiff and requests 
the defendant to produce the note and extension agreement executed about the 
Ist or 2nd day of April, 1925, which was forwarded by mail to the Illinois-Bank- 
ers Life Co. 

“By Mr. Sandlin: What date? 

“By Mr. Sitton: Ist or 2nd of April, 1925. 

“By Mr. Sandlin: Comes now the defendant and decline to produce such note 
under the statute for the reason that no notice has been served on the defendant 
and there is no such note or extension agreement in existence, and the statutory 
notice has not been served on the defendant and it had no notice of such claim, 
and further object because it is not within the issues of this case. 

“By the Court: Under the statement there is no such note, I will let her 
answer. She may testify to the note if there was one. 

“By Mr. Sandlin: Exceptions. 

“Q. Was there a second notice in the sum of $26.88, executed and sent to the 
Illinois-Bankers Life Company? A. Yes, sir. 

“Q. You know who signed that note? A. Yes, sir. 

“Q. Who? A. Charley Hardy and Paul Hardy. 

“Q. Know when it was due? A. Due the first day of October, 1926. 

“Q. That was mailed to the Illinois-Bankers Life Company? 

“By Mr. Sandlin: We object to that as irrelevant, incompetent and immater- 

and leading. 
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“By the Court: Sustained. 
“By Mr. Sitton: Exceptions. 
“Q. Did Charley Hardy ever receive acknowledgment of that note? A. Yes, 
sir, he did. 
“Q. Did you see that acknowledgment? A. Yes, sir, I did. 
“Q. What kind of paper was it written -on? 
“By Mr. Sandlin: Defendant object to the question asked the witness for the 
reason same is irrelevant, incompetent and immaterial and without the issue in 
the case and a surprise to the defendant and not within the issues. 
“By the Court: Overruled. 
“By Mr. Sandlin: Exceptions. 
“Q. I asked her what color of paper it came on. A. It was yellow. 
“By Mr. Sandlin: We move to strike out the testimony of this witness with 
reference to the note and extension agreement it is not the best evidence, hear- 
say and irrelevant, incompetent and immaterial and not within the issues. 
“By the Court: Overruled. 
“By Mr. Sandlin: Exceptions. 
“By the Court: I am going to sustain the objection; it is well taken, you 
haven’t seen where this letter is. 
“Q. Are you in possession of the receipt sent by the defendant to Charley 
Hardy for the $26.88 note? 
“By Mr. Sandlin: We object to that as assuming a state of facts not proven, 
leading, suggesting and irrelevant, incompetent and immaterial. 
“A. No. sir. 
“By the Court: Overruled. 
“By Mr. Sandlin: Exceptions. 
“O. You know where it is? A. No, sir, I don’t. 
“Q. Have you diligent search for it? A. Yes, sir. 
“Q. Tell the court what search you made for it and for the other correspond- 
ence. A. Went through practically everything on the place looking for it; through 
all the trunks and every place we could have put it. 
“Q. You know why and how it was lost? A. Well, I don’t. 
“Q. This other correspondence, find any of that? A. No, sir, only found two 
letters. 
“Q. That is all you could find? A. Yes, sir.” 
Counsel then proceeded to take the letters attached to a deposition on file, to 
establish the signature of the insured, and finally introduced the whole deposition. 
At page 28, the following occurred: 
“Q. At the time that Charles E. Hardy, sent the note signed by him and Paul 
ey for this $26.88, due October Ist, did you send the policy back with it at 
that time? 
“By Mr. Sandlin: We object to that as assuming facts not proven, irrelevant, 
incompetent and immaterial and not the best evidence. 
“By the Court: Overruled. 
“By Mr. Sandlin: Exceptions. 
“A. No, he didn’t. 
, “Q. Why didn’t he? A. His mother was in Texas and had the policy with 
ler. 
“(). Was there anything said in the letter that you received from them in ac- 
cepting the premium, about the policy? 

_“By Mr. Sandlin: We object to that as irrelevant, imcompetent, and imma- 
terial and not the best evidence, no demand having been made on the defendant. 

“By the Court: Overruled. 

“By Mr. Sandlin: Exceptions. 

_“A. He wrote them when he sent the note his mother was in Texas with the 
policy and when she came back he would send the policy, and he got an answer 
from them that they accepted the note, and he was to send the policy and have 
it changed and during this time Charley got killed. 

“By Mr. Sandlin: Comes now the defendant and moves to strike the question 
and answer as being irrelevant, incompetent and immaterial and ask the court to 
now instruct the jury to disregard the question and answer made by the witness. 

“By the Court: In regard to the letters, you made proof in regard to them. 
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“By Mr. Sitton: Yes, sir. 

“By the Court: Overruled. 

“By Mr. Sandlin: Exceptions. 

“By Mr. Sitton: That’s all.” 

Request was made to strike this testimony as not being covered by the plead- 
ings and being a matter of surprise, but it was overruled. On cross-examination, 
she said that recently, after the death of the deceased, she looked at the letter in 
the spring of 1926, and that her husband talked to the lawyer about the suit, but 
she did not until afterwards. That she did not tell the lawyer at first about the 
policy being down in Texas, but she delivered the letters immediately after the 
death of the insured. She read the note, but did not remember what it said, 
That they sent him the note to sign, and found out what work he was in, and did 
not accept the note with double indemnity, and sent it back with one for $26.88, 
and that the insured signed it, and Paul signed it, and sent it back and got a letter 
showing that they accepted it. That she saw-the letter when it came, and at 
page 32 of the case-made, the following took place: 

“A. Charley Hardy, wasn’t there at home; he came in that night. 

“Q. What did his wife do with this note and letter? A. Probably laid it 
down and put it in the trunk; anyway she put it away somewhere, misplaced or 
destroyed it and never able to find it any more. 

“Q. I thought you said you sent it back to the Company? A. Sent a new note 
back to the company and got a letter and receipt from the company showing they 
had received the note.” 

The examination was upon these lines, and she claimed on page 34 that she 
did not see the paper mailed that her husband had signed, but that the date was 
the Ist of April, and it was in the post office at Duncan. That if any extension 
of agreement was signed, she did not remember it, and she did not sign as a wit- 
ness. She did not remember whether or not they went before a notary. At page 
35, she says: 

“Q. In your best judgment did they acknowledge it or not? A. I couldn’t say. 
All I do remember is that my husband signed the note with him.” 

At page 36, she says: 

“A. That (the receipt) came back about the 4th or 5th of April. 

“Q. Just the receipt? A. Receipt and a letter. 

“Q. Thanking him? A. Thanking him for the note.” 

And that Charley left and went to Wewoka, and his wife went to Texas. In 
referring to the receipt and the correspondence, she says, referring to the in- 
sured: “A. He wrote and told them he received this receipt and thanked them and 
would take care of it before it was due; he had got to work and would be able 
to take care of the note before it came due.” 


She said that Paul Hardy signed the note, and that he would pay it if the 
insured did not. 


On redirect examination, the suggestion was made by way of a question as 
to whether he signed it under Charley’s name, and she said that she only knew he 
signed it as a witness. She stated that her husband offered to pay the note a 
couple of days after Charley's death, and the company would not accept it. The 
note was due the first of October, 1926. Being asked about where the signature 
was, she said she believed it was in the left-hand corner; might be in the right- 


hand corner. She saw Charley sign it, but did not see where he signed it, and 
it was a six months’ note. 


The depositions of the officers of the insurance company, that had been taken 
on its behalf, were read by the plaintiff, and the plaintiff then rested, and so did 
the defendant, and the case went to the jury on the testimony of Mrs. Hardy, and 
the testimony of the officials and their records, resulting in a verdict for $2,000 
in favor of the plaintiff, the present defendant in error. It is clear from the tes- 
timony of Mrs. Hardy, that if there was a note that had been sent back, that it 
was the duty of the attorneys, very early in the proceedings, to notify the defend- 
ants to produce the note, under the statute, if they expected to introduce evidence 
as to its contents. Nowhere in the pleadings is there an intimation that the prem- 
ium that was necessary for the continuation of the policy was paid, much less a 


note for something like $7 less than the policy called for, was sent to the com- 
pany to cover a reinstatement. 
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It is clear that the petition in this case was based upon the original policy 
calling for a premium of $34.20. If the attorneys in the case, and familiar with 
it, knew of the reinstatement being made by note for less than the face of it, it 
seems to us they had a duty to perform by the court, and their client, and the de- 
fendant, to state that in their petition. When the defendant came in with an 
answer and affirmed that the premium was paid for only one year, continuing the 
policy to December 15, 1925, and denying that any payments of any kind were 
made on its extension, and for that reason setting up the fact that the policy 
was no longer in force, it seems to us that the attorneys in the case, with the 
knowledge of the probable testimony of Mrs. Hardy, had a duty to perform by 
intimating somewhere in the pleadings that they relied upon a modification of 
said policy, and a payment of the reduced premium, and a payment by note ac- 
cepted. The attorneys, in their examinations of the witness, assumed that the 
note had been sent in, and, by a process of suggestive treatment, the witness tes- 
tified to it, a matter that should have been disclosed in the pleadings under all 
rules of fair play. 

When one examines the testimony of the officers of the company with their 
records, which were put in evidence by the plaintiff below, it is clear that the pol- 
icy was never renewed. By reference to its provisions, we find that the face of 
the policy declared on is as follows: 

“The Illinois Bankers Life Association, Monmouth, Illinois, hereby insures 
The Insured Charley Edwin Hardy of Duncan, State of Oklahoma, (herein called 
the Insured) and agrees to pay The Beneficiary Mattie May Hardy, Mother of 
the Insured, as Beneficiary, subject to the provisions and exceptions hereinafter 
contained, The Sum of The Principal Sum, Two Thousand Dollars (less any 
benefits paid to the Insured under the provisions for ‘Old Age Disability Bene- 
fits’ on page two hereof) in accordance with the terms of the opinion selected by 
the Insured, upon receipt of due proofs of the death of the Insured while this 
policy is in full force; or, in lieu thereof, and on the conditions stated in the 
section entitled ‘Double Benefit for Accidental Death’ on page two hereof, Agrees 
to Pay Four Thousand Dollars (Double Indemnity) (which is double the face of 
this policy) to the same Beneficiary in the same manner as herein described; or, 
in lieu of the foregoing, and on the conditions stated in the section entitled “Total 
and Permanent Disability Benefits’ on page two hereof, (Disability Benefits) 
Agrees To Pay for the Insured the premiums hereon, and to the Insured, begin- 
ning six months after receipt of due proofs of the total and permanent disability 
of the Insured prior to attaining the age of 65 years, as defined on page two here- 
of, a life income of Twenty Dollars, per month, and in addition thereto, Agrees to 
pay Two Thousand Dollars (which is the face of this policy) (Old Age Benefits) 
to the Insured in installments as provided in said section, beginning six months 
after the receipt of due proofs of the total and permanent disability of the In- 
sured after attaining the age of 65 years. This Insurance is granted in consideration 
of the applieation of the Insured for this policy, which is made a part of this 
contract, and the payment in advance of Thirty-four and 20/100 Dollars as a first 
payment, receipt whereof is hereby acknowledged, which pays for the period 
ending December 15th, 1925, with grace as herein provided, and the payment of 
all subsequent premiums required under this contract at or before the time when 
due and payable during the continuance of this contract. The Conditions, Provisions 
and Benefits printed or written on the following pages hereof are a part of 
this contract as fully as if recited over the signatures hereto affixed. 


“In Witness Whereof, the Illinois Bankers Life Association has caused this 
contract to be executed at its Home Office in the City of Monmouth, Illinois, this 
15th day of December, 1924. 

“W. H. Woods, President. 
“Robt. M. Work, Secretary.” 


Under the head of provisions and benefits, we find the subject of premiums, 
as fol ows: 


“Premiums. All premiums are due and payable at the Home Office or at 
such depository bank as may be designated in the premium notice by the Directors. 
Any unpaid premiums of the then current policy year shall be deducted from the 
amount payable under this policy in event of the death of the insured.” 
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The subjects continue, as follows: 

“Notice of premiums. The officers shall give notice of any premium due by 
mailing the same to the last known postoffice address of the policyholder as shown 
by the records in the Home Office. Affidavit of mailing of said notice by the one 
in charge thereof shall constitute and be deemed and held to be conclusive proof 
of notice to the insured of said premium being due.” 

“Payment of Premiums. This policy may be renewed after the first policy 
year by the payment of an annual premium of Thirty-four dollars and 20/100, 
and is based upon premiums being paid annually in advance, but premiums may 
be made payable in semi-annual or quarterly installments on written request of 
the insured to the Home Office which will thereupon furnish the rates therefor. 
Such payments shall not continue the policy in force beyond the period covered 
by the payment actually made. Failure to pay any premium when due or within 
the period of grace allowed herein shall render the policy absolutely null and 


void and the same shall be forfeited without further notice or action by the 
Board of Directors.” 


“Grace. On all renewal premiums thirty days of grace will be allowed during 


which premiums may be paid and during which time this policy shall remain 
in force. 


“Reinstatement. This policy after default in payment of any premium may 
be reinstated upon the insured furnishing to the Home Office satisfactory and 
acceptable evidence of insurability and paying all past due premiums with 
compound interest thereon at the rate of six per cent. per annum.” 


The double indemnity clause is as follows: 


“Double Benefit for Accidental Death. The Double Indemnity Benefit pro- 
vided for on the first page hereof shall be payable to the same Beneficiary at 
the same time and under the same conditions as described herein, in the event 
of the death of the Insured being caused exclusively and independently of all 
other causes by bodily injuries effected directly by external, violent and accidental 
means (murder and suicide, or attempt at suicide, while sane or insane, excepted), 
provided said death occurs within ninety days after said injuries are received. 
This provision shall become null and void if the accident occurs while the 
Insured is in default in the payment of any premium or installment thereof, and 
in any event when the Insured attains the age of sixty years; or if the Insured 
is engaged in military or naval service in time of war, or is participating in an 
aeronautic or submarine expedition. This provision for double benefit for acci- 
dental death shall not apply unless the body shows a contusion or wound on the 
exterior thereof as a result of such accident (except in case of drowning or 
internal injuries revealed by autopsy).” 


The entire correspondence on the subject is attached to the depositions as 
testified to by the witnesses, that were made use of by the plaintiff. It is clear 
from that, that the policy was never sent in for modification, notwithstanding 
the company apparently was very anxious to continue the insurance. The company 
objected to carrying the insurance of double indemnity on a change of occupation 
from that of farming, to that of common laborer, but not specifying what it 
was, and the correspondence was explicit on the subject, and the letter on the 
19th of March calls for immediate attention, as follows: “May we not suggest 
that you give this matter your immediate attention by forwarding these items by 
return mail, in order that reinstatement may be completed that you may enjoy 
the protection provided under your policy.” 

The insurance company, according to these depositions, had prior to this 
time received an application for reinstatement, but were not willing to reinstate 
and provide for the double indemnity with his change of occupation. In the rein- 
statement application, Exhibit 5, is found the following: 


“It is agreed that the said policy shall not be restored until this application 
shall be approved by the Medical Director of the Company, and that if any of 
the statements or answers to the questions herein warranted shall prove to be 
incomplete or untrue, then the reinstatement of said policy, if granted upon 
this aplication, shall be void and of no effect, notwithstanding the incontestable 
provisions contained therein, the benefit of which in such cases is hereby waived, 
and said policy shall not be continued in force by virtue of such reinstatement 
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or the payment of any premium or premiums there under subsequent to the date 
of said default. 


“My correct address is Charlie E. Hardy Duncan, Okla. 320 8th Street Date 
2/21/1926 

“(Red) 320 S. 8th St. 

“Witness to signature of applicant P. E. Hardy 


———$_$__—_—___—_—_——_ Ap licant.” 
On the 4th of March, a letter was received saying that he had been a 


farmer, but was now at work in the oil fields. On the 9th of March, he was 
notified that the medical department had seen fit to approve the application for 
reinstatement of the policy, without the double indemnity and special disability 
features, and there was sent a new agreement for execution and return in the 
sum of $26.88, covering the annual premium on the policy. On the 19th of 
March, 1926, there is evidently an answer to this letter in which he insisted 
upon the present form of policy being the one he wanted. The letter is as 
follows: 


“Monmouth, Ill., March 17, 1926. 
“Dear Sir: 


“IT am answering your received of March 9 in regard to my I sent them 
accordin to your agreatment and now you are wanting to change my policy and 
me to sine another note but if I can get it I can meet the one that sined you 
wrote me and wanted me to do what I did an sent me my note and I dont 
expect to be this way all wayes and the policy I am carrying is the one I 
want and I know I hit a hard place but ame to take this note up before long 
long before it come due I will close I have got the note you sent back to me 
you can answer and let me know whether I want the one that had. Answer soon 

“Charles E. Hardy.” 

On the 19th of March, a letter was written by the company, telling him it 
was necessary to forward the policy, for indorsements, covering the double in- 
demnity and special disability features, along with the premium extension agree- 
ment in the sum of $26.88, bearing his signature. The latter part of that letter 
is the quotation above given. No reply was received to this, and on March 31, 


1926, which appears to be the last of the correspondence, the company sent the 
following letter : 


“March 31, 1926. 
“Mr. Charley Hardy 320 S. 8th St. Duncan, Oklahoma 


“In re—#156,469 
‘Dear Sir: 


“We wrote you nnder date of March 19th, stating that your application for 
Reinstatement had been approved after eliminating the Double Indemnity and 
Special! Disability Features. 

‘Tf you will forward the new Premium Extension Agreement in the sum 
of $26.88, covering the Annual cost of your policy after eliminating the Special 
Disability and Double Indemnity Features together with your policy, we will 
be very glad to make this reinstatement for you. 


“Very truly yours, 
“Tilinois Bankers Life Association. 
“By Auditor.” 


Those letters were introduced in the deposition taken by the company on the 
6th day of December, 1928. 


_ In the trial of the case, the only testimony to establish the fact of the policy 
being reinstated was the testimony of Mrs. Hardy. Throughout that testimony, it is 
painfully apparent that what had been suggested by the form of the question, 
in large measure influenced the answer. She claimed that she saw a receipt, or 
rather a letter, acknowledging the receipt of what she thought was the note, 
but her testimony on the whole, on that point, was so thoroughly weak, that it 
is highly probable that she scarcely knew what her testimony was. Evidently 
recognizing that fact, and in order to supplement it, the plaintiff below saw fit 
to introduce the depositions taken by the defendant below, the present plaintiff 
in error, showing the state of its records, and the correspondence had between 
the parties. That record on its face appears to be natural, and it appears there- 
from that the conditions were not met, required by the company for the rein- 


, 
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statement of this policy. Without it being reinstated, of course, there could be 
no recovery under the contract between the parties. It is very evident that a 
modification of the contract was sought by the company, if the insured was to 
be carried further. The insured, evidently from the correspondence, insisted upon 
their carrying him as they had before, though he had changed his occupation, 
and was engaged in a hazardous occupation, at which he shortly was killed. 

[1] It seems to us that the plaintiff was thoroughly on inquiry, and thoroughly 
appreciated, at least her attorneys did, the necessity for proving the reinstate- 
ment of the policy. They failed to do so by the testimony of their only witness. 
They sought to supplement that testimony by the depositions of the officials 
of the defendant below, showing their records. By so doing, they affirmed the 
credibility of the witnesses deposing, so that when the palintiff closed her case, 
the positive testimony from the record contradicted entirely the reinstatement 
of the policy. 

The testimony of the witness that she relied upon was scarcely reliable, either 
in accuracy or in a showing of knowledge. She did speak finally of having seen 
a letter from the company acknowledging receipt of a note for a lesser amount 
than that called for in the policy declared on. No doubt there was not sufficient 
proof of the loss of the document or its existence to warrant secondary proof 
of its contents. Any of the cases cited in either brief practically so demonstrate. 
Adams et al. v. King et al., 68 Okl. 190, 170 P. 912, as well as the same case 
on rehearing, 68 Okl. 193, 173 P. 206, most clearly demonstrate that the proof 
in this case of the existence of the letter and of its being forwarded, and of its 
contents falls short of meeting the requirement as to secondary evidence. 

The case of Farmers’ Nat. Bank v. Hartoon, 60 Okl. 193, 159 P. 844, is 
cited to the same effect. It has some of the aspects of the procedure that this 
case has. It is clear there that the introduction was regarded as highly prejudicial, 
and it is more so in this case. The case of National Surety Co. v. Oklahoma 
Nat. Life Ins. Co., 74 Okl. 27, 165 P. 161, 162, is to the same effect, and in that 
case another aspect of this case is covered by legal declaration, “‘A party cannot 
impeach his own witness, and this doctrine is an ancient rule of the common law,’ 
Jones on Evidence, vol. 5, § 853.” When a person introduces a witness, and 
knows what he will swear to, as in this case, with reference to the depositions, 
he thereby affirms that the witness is credible. See Greenleaf on Evidence 
(2d Ed.) § 442, and Jones on Evidence, § 2345. 

[2] By examining the record in this case, we cannot say that we believe that 
the verdict is warranted by the evidence, or that the court followed the law in 
allowing the secondary evidence to be made in the manner that it was made, in 
the proof of the contents of a document, the existence of which was denied by 
the defendant, and the existence of which was not affirmed in the pleadings of 
the plaintiff, which declared upon an entirely different contract. Perhaps on 
another trial the plaintiff may be able to make more substantial proof of the 
fact that the policy was reinstated, but, at the present time, the proof would not 
warrant the verdict. 

The cause is reversed, with directions to grant a new trial. 

Lester, C. J., Clark, V. C. J., and Riley, Cullison, Swindall, and Andrews, JJ,, 
concur. 

Hefner and McNeill, JJ., absent. 


WILLIAMS v. INTERSTATE LIFE & ACCIDENT INS. CO. 
Supreme Court of Tennessee. Nov. 14, 1931. 
43 Southwestern Reporter (2d) 215. 
INSURANCE. ; — ; _ 

Policy providing for partial payment, if insured died within year from other 
“pulmonary disease,” limits liability; insured having died from pulmonary ab- 
SCess. 

(For other cases, see Insurance, Dec Dig. § 515.) 

Appeal from Chancery Court, Roane County; J. H. Wallace, Chancellor. 

Suit by Dora Williams against the Interstate Life & Accident Insurance 
Company. From a dismissal of her suit, complainant appeals. 

Affirmed. 
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J. A. Walker, of Harriman, for compiainant. 

Horace M. Carr, of Harriman, for defendant. 

McKInney, J. 

This is a suit on a life insurance policy. The cause was heard upon a stipu- 
lation of facts. The bill was dismissed by the chancellor, and the complainant 
has appealed. 

The policy was issued on July 9, 1928, on the life of Nathaniel Wadley, and 
the complainant was named as beneficiary therein. The amount of the policy 
payable at death was $279, and the weekly premium paid was 15 cents. The in- 
sured was 25 years of age when the policy was issued, and he died on April 17, 
1929. The policy was incontestable after twelve months from date of issuance, 
but contained the following provision: 

“Unless otherwise stated in a waiver by the President or Secretary, this 
policy shall be void if the Insured, before its date, has been rejected for insur- 
ance by this or any other company, order or association, or has been attended 
by a physician for any serious disease or complaint, or has ever had before said 
date paralysis, cerebral hemorrhage, tuberculosis, or other pulmonary disease or 
chronic bronchitis, asthma, cancer or any disease of the heart, liver, or kidneys 
and in the event of the death of the Insured within the first twelve (12) months 
from the date of the policy, due directly or indirectly to any of the above named 
causes or diseases, or from homicide, the liability of the Company will be limited 
to one-fourth (4%) of the sum otherwise payable.” 

It is stipulated that the insured died with pulmonary abscess, which we hold 
is a pulmonary disease. Upon the theory that the insured died within twelve 
months with one of the diseases stipulated above, the company settled with the 
beneficiary, Dora Williams, for one-fourth of the face value of said policy, to 
wit, $69.75, and took a receipt from her for said sum on May 13, 1929, in full pay- 
ment of her claim based upon said policy. 

The chancellor dismissed the bill primarily upon the ground that there had 
been an accord and satisfaction between complainant and defendant. In view 
of the provision in the stipulation that “the only contest between defendant and 
complainant is contained in paragraph eight of the conditions of the policy con- 
tract,” it is questionable whether defendant was not submitting the cause upon 
the merits and not relying upon its settlement with complainant. 

Without passing upon that question, we are of the opinion that under the 
provision of the policy quoted above the company was only liable for the sum 
which it paid complainant. We see no reason why parties cannot contract for 
a limited liability in the event the insured dies within twelve months from a 
specified disease, and the authorities seem to hold such contracts valid. 

In 14 Ruling Case Law, 1225, it is said: 

“An insurer of life may, of course, make such exceptions from the risk as- 
sumed as it sees fit. It may provide that there shall be no liability on the part 
of the insurer if the insured die within a year from some cause or disease ex- 
cepted from the general provision of the contract of insurance.” 

There is no error in the decree of the chancellor, and it will be affirmed. 


FIRST TEXAS PRUDENTIAL LIFE INS. CO. v. HENDRIX et al. No. 4072. 


Court of Civil Appeals of Texas. Texarkana. Oct. 16, 1931. 
Rehearing Denied Oct. 29, 1931. 
42 Southwestern Reporter (2d) 810. 


INSURANCE. 


Evidence of insured’s medical treatment prior to application held to so over- 
whelmingly predominate over jury’s finding of good health that judgment on 
finding was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Franklin County; R. T. Wilkinson, Judge. 
Action by Carrie Lou Hendrix and another against the First Texas Prudential 


Life Insurance Company. From a judgment against it, defendant appeals. 
Reversed and remanded. 


Williams & Williams, of Mt. Pleasant, for appellant. 
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Hiram G. Brown, of Mt. Pleasant, and R. T. Wilkinson, Jr., of Mt. Vernon, 
for appellee. 

SELLERS, J. 

This suit was instituted in district court of Franklin county, Tex., by Carrie 
Lou Hendrix, joined pro forma by her husband, E. A. Hendrix, against the 
First Texas Prudential Life Insurance Company to recover on a policy of life 
insurance issued to Esco Kinder. The appellee, Carrie Lou Hendrix, was the 
beneficiary named in the policy. The application in writing for the policy was 
made December 4, 1929. The policy was delivered to the insured on December 
14, 1929. The application for the policy required the insured to answer certain 
questions, to wit: 

“Have you ever been affected with cancer?” Answer: “No.” 

“Have you ever had any illness? If so, give details as to nature, date, dura- 
tion, result and name of physician or surgeon.” Answer: “None.” 

“Have you consulted or been treated by any physician or physicians in the 
last three years?” Answer: “No.” 

“Have you ever been in any hospital, sanitorium, or other institution for 
treatment? If so, state when and where and reason in each case?” Answer “No.” 

The application which was signed by the insured also contained the following: 
“I agree, in behalf of myself and of every person who shall claim any interest 
in any policy issued in consequence hereof as follows: (1) the Company shall 
incur no liability upon account of this application, or any policy issued in con- 
sequence hereof, until such policy shall be actually delivered to me and accepted 
by me during my lifetime and good health.” 

The insured died in May, 1930. 

The appellant pleaded in avoidance of the contract of insurance that at the 
time of the application and the delivery of the policy the insured was affected 
with cancer of the lung, and had prior thereto, to wit, in October, November, 
and December, 1929, consulted with and been treated by physicians; and his 
answers to above questions were untrue and false and the insurance never, by its 
terms, became effective, because the insured was not at time of application and 
delivery of the policy in sound health. 

In response to special issues submitted, the jury found: 

(1) That the insured was in good health on the date of the application; 

(2) That the insured was in good health when the policy sued on was 
delivered to him; 

(3) That the insured prior to the date of application for insurance and the 
delivery of the policy was not affected with. cancer; 

(4) That insured had not consudted or been treated by a physician within 
three years before the date of his application for insurance; 

(5) That the insured had not been in any hospital or sanitorium or any other 
institution for treatment prior to his application for insurance. 

Upon the above findings of the jury the court entered judgment for appellee, 
and appellant has prosecuted this appeal. 

As viewed by this court, the overwhelming preponderance of the evidence 
as to the condition of Esco Kinder’s health on the date of the delivery of the 
policy was contrary to the findings of the jury, and the trial court erred in 
entering judgment for the appellee based upon such findings. 

We shall not undertake to set out at length the evidence upon this issue, 
but shall give the substance of the evidence relied upon by both appellant and 
—- The evidence offered by appellant upon this issue is substantially as 
ollows: . 


“Esco Kinder’s mother and father lived near Merkel, Texas, and his sister, 
Mrs. Hendrix, the beneficiary in the policy, lived near Winfield, in Titus County, 
Texas. 


“Dr. Sadler, who resided at Merkel, Texas, testified that Esco Kinder came 
to his office for an examination at Merkel, Texas, the first time about October 
26, 1929. That he examined Esco Kinder and his diagnosis was that Esco Kinder 
was at that time suffering from a cancer of the lung. That he, Dr. Sadler, 
continued to treat Esco Kinder from time to time during November, December, 
and on up until his death on May 16, 1930. It is made to appear from Dr. Sadler’s 
testimony that the condition found in Esco Kinder’s lung was an unusual one 
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and that the case attracted so much attention among the medical profession that 
he took Esco Kinder before the Taylor County Medical Association on November 
26, 1929, where probably more than forty physicians were present, and the 
physical condition of Esco Kinder was the subject of discussion by the Taylor 
County Medical Association. The said Esco Kinder on that occasion was also 
examined by other physicians. That in making his examination in October, Dr. 
Sadler caused X-ray pictures to be made which showed the diseased condition of 
Esco Kinder’s lung. The evidence of Dr. Sadler is to the effect that he and other 
physicians diagnosed the condition as cancer of the lung, and that Esco Kinder 
was suffering from this disease from the time he first saw him in October, 1929, 
until his death in May, 1930; and that at his death he secured permission of 
the father and mother of Esco Kinder to perform an autopsy upon the body to 
verify the diagnosis of himself and other doctors. That an autopsy was held, 
on the morning after Esco Kinder died, in the presence of a number of doctors 
and that it was found he had cancer of the left lung which extended throughout 
the left chest cavity and were numerous matastises into the abdominal cavity, 
with the left lung broken down with many adhesions of the lung to the pleura 
and chest walls. It was also the opinion of Dr. Sadler that the life expectancy of 
Esco Kinder at the time he first saw him was about six months. At the time 
of his death Esco Kinder was about 23 years of age. Dr. Sadler’s testimony as 
to the condition of Esco Kinder was corroborated by the testimony of a number 
of other doctors.” 

Appellee’s evidence as to the condition of Esco Kinder’s health at the time 
the policy was delivered to him consisted of testimony of lay witnesses who 
had known him practically all his life, and was to the effect that: They saw 
him from time to time in the fall of 1929, and that he appeared healthy and 
looked as he had always looked. That on one occasion in the fall he helped to 
load a car of cotton seed. On another occasion he hauled some logs. That he 
ran a stalk cutter; that he chunked some cats at a county fair in Franklin 
county; that he wrestled with the other boys; in fact, there was nothing detected 
on the part of witnesses who testified on part of appellee that would indicate 
that anything was wrong with Esco Kinder during the fall of 1929. All of the 
witnesses testifying for appellee lived in and around Winfield, in Titus county, 
Tex. The husband of appellee testified that Esco Kinder worked for him in 
the fall of 1929, and did not go to Merkel, Tex., until just before Christmas. 
This is the only witness who testified that Esco Kinder was not in Merkel in 
October and November, 1929; and his evidence was impeached by the attorney 
representing the appellant to the effect that he had told him (the attorney) that 
Esco Kinder and appellee went to Merkel in October on the train. The appellee 
did not testify in the case, notwithstanding that she had, in making proof of 
loss to collect the insurance, given the name of Dr. Sadler as the physician who 
treated Esco Kinder during his last illness. And the record dislcoses that she 
wrote a letter to Dr. Sadler, asking him to change the date of his first visit to 
Esco Kinder to some time after December 14, when the policy of insurance 
was delivered, in order that she might collect the insurance, and if he was not 
in position to do this to please give her the name of some other physician who 
could fill out a death certificate which would show the first visit to be after 
December 14, 1929. Neither did the father or mother of Esco Kinder testify in 
the case. Only two doctors testified in behalf of appellee, and neither of them 
had examined Esco Kinder or gave expert testimony that was in any way con- 
flicting to that given by Dr. Sadler and the other physicians who corroborated 
Dr. Sadler’s testimony. 


It appears from this record that the testimony of the doctors at Merkel, 
Tex., who treated Esco Kinder is uncontradicted, at least from the latter part 
of December, 1929, until the death of Esco Kinder in May, 1930, and the only 
contradiction of the testimony of the doctors prior to that time is that of lay 
witnesses who based their opinion as to the condition of Esco Kinder’s health on 
Decemher 14, 1929, on his personal appearance and his ability to do work. 


In this state of the record, it is our opinion, as before stated, that the over- 
whelming preponderance of the evidence was contrary to the jury’s finding that 
Esco Kinder was in good health on the date the policy was delivered to him, 
and the jury’s finding thereon was unwarranted by the evidence. 
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Fot this reason, the judgment of the trial court will be reversed, and the 
cause remanded. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LANGSTON. No. 8653. 
Court of Civil Appeals of Texas. San Antonio. Oct 21, 1931. 
Rehearing Denied Nov. 4, 1931. 
42 Southwestern Reporter (2d) 1037. 
1. INSURANCE. 
Where the facts contravened jury’s findings that deceased insured had an- 
swered truthfully questions in policy, judgment was reversed. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


On Motion for Rehearing. 
2. INSURANCE. 

Though jury are exclusive judges of witnesses’ credibility and of weight of 
testimony, verdict without sustaining facts may be set aside. 

The record revealed that not only was there no testimony to sustain 
the verdict, but there was no probability of obtaining testimony that 
would sustain such a verdict, and the facts were all contrary to the ver- 
dict rendered. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


j — from County Court at Law No. 1, Bexar County; McCollum Burnett, 
udge. 

Suit by Viola L. Langston against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

G. Woodson Morris, of San Antonio, for appellant. 

Charles J. Lieck and Grover C. Morris, both of San Antonio, for appellee. 

Py, CJ, 

This is a suit instituted by appellee for $268 penalty and attorney’s fees, on 
a policy on the life of Judge W. Langston, her deceased husband. The verdict 
end judgment was for $268 and $50 attorney’s fees. 

The defense presented was that deceased had made false answers and repre- 
sentations as to his health at the time and prior to the issuance of the policy. 
In response to special issues, the jury found that deceased was in sound health on 
the date the policy was issued that the answers as to his health were not material 
to the risk, that the answer of deceased as to whether he had ever had certain 
named diseases was not untrue. The jury answered that none of the representations 
made by deceased in his application for insurance were untrue, and that such 
representations did not induce the issuance of the policy. 

[1] Not one of the findings of the jury was sustained by the facts in the 
case, but, on the other hand, every one of them was disproved by the evidence. 
The man had undoubtedly given untrue answers to the questions to which he 
responded in his application for insurance. He had been a sick man long before 
he applied for the policy, and had also received injuries in an accident, before the 
application was made for insurance, and, however much we may be adverse to 
reversing a judgment on the facts, we cannot in justice and reason permit the 
verdict and judgment to stand in this case. 

Because the answers of the jury are not sustained by, but are in contraven- 
tion of, the facts, the judgment will be reversed, and judgment here rendered that 
appellee take nothing by her suit, and pay all costs. 

On Motion, for Rehearing. 

[2] This court has not invaded the province of the jury in holding that there 
was no testimony to sustain the verdict rendered in the lower court. The law 
makes a jury the exclusive judges of the credibility of the witnesses and the 
weight to be given their testimony, but it has never provided that the verdict 
of a jury, without facts to sustain it, cannot be set aside by a court. 

[3] In this case, the record reveals that not only was there no testimony to 
sustain the verdict, but that there is no probability or perhaps possibility of ob- 
taining testimony that would sustain such a verdict. The facts are all to the 
contrary of the verdict rendered. When there are no facts in a case it then be- 
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comes the province of a court to pass upon the action of the jury as a matter 
of law. The statute empowers the courts of civil appeals with authority to pass 
upon facts, but the Supreme Court has for many years held that it has the 
authority to review the findings of fact of appellate courts, when there is no 
testimony to sustain the findings. This is a precedent for this court reversing 
and rendering judgment in this case. There was no testimony; there is no 
probability that such testimony can be justly and truthfully obtained. We there- 
fore overrule the motion for rehearing. 


AMERICAN NAT. INS. CO. v. PORTER. No. 2125. 
Court of Civil Appeals of Texas. Beaumont. Oct. 30, 1931. 
Rehearing Denied Nov. 4, 1931. 
42 Southwestern Reporter (2d) 1040. 

INSURANCE. 

Instructions submitting issue whether, if plaintiff suing on policy had known 
of nature of release, she would have signed it, knowing she was releasing her 
entire claim on policy, held multifarious. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Error from Jefferson County Court; C. N. Ellis, Judge. 

Action by Victoria Porter against the American National Insurance Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

Conley, Renfro & Keen, of Beaumont, for plaintiff in error. 

D. E. O’Fiel and W. R. Blain, both of Beaumont, for defendant in error. 

O’Quiny, J. 

This appeal was by writ of error, but the parties will be referred to as ap- 
pellant and appellee. This suit was filed in county court at law of Jefferson 
county, by appellee against appellant, upon a policy issued by appellant to Lena 
Adams on the 26th day of March, 1927, for the principal sum of $230, but with a 
provision that liability should be limited to $115 if the insured died within six 
months from date of the issuance of the policy. The prayer was also for in- 
terest, 12 per cent. damages, and $200 attorneys’ fees. The insured died on the 
4th day of May, 1928. 

Appellant answered by demurrers, general denial, and by special pleas, as 
follows: (a) The policy was a nonmedical policy, and as a condition of its is- 
suance Lena Adams warranted that she was in good health, when in fact she 
was in bad health. (b) After the death of Lena Adams, with knowledge that 
the policy was unenforceable because of the facts just stated, appellee canceled 
and surrendered the policy and the receipt: book to appellant, whereupon appel- 
lant paid appellee the full amount of all premiums paid by Lena Adams, and she 
executed and delivered to appellant a written release against the policy. 

By suppiemental petition, appellee answered these special pleas as follows: 
(a) Lena Adams was in good health when the policy was delivered. (b) Ap- 
pellee was induced to execute the release by the fraud of appellant’s agents, in 
that they presented to her for her signature a release against the policy promis- 
ing to pay ali the amount due thereon, and in the belief that she was to be paid 
in full for the policy she executed and delivered the release to appellant’s 
agents, but, after she had thus executed and delivered the same to appellant’s 
agents, they paid her only $2.25. The trial was to a jury, who found all issues 
in appellee’s favor, and upon this verdict judgment was entered for appellee. 

Opinion. 

Issue No. 2 was as follows: “Do you find from the evidence that the agents 
and representatives of the defendant Company procured the plaintiff, Victoria 
Porter to sign the said release and then tendered her the $2.25, and explained 
the same to her? Answer ‘yes’ or ‘no’ as you find the facts to be.” This ques- 
tion the jury answered “Yes.” 

ssue No. 3 was as follows: “If you have answered the preceding inter- 
Togatory by saying ‘yes’ then do you find from the evidence or do you find it as 
a fact, or do you believe from the evidence that had the said Victoria Porter 
known of the nature and contentts of said release that she would have signed 
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the same, knowing that she was releasing her entire claim on said policy? 
Answer yes or no as you find the facts to be.” To this question the jury 
answered “No.” 

Appellant excepted to this question upon the ground that it was multifarious, 
in that it submitted to the jury the following issues: 

“(a) Did the said Victoria Porter know of the nature and contents of the 
release? 

“(b) Would she have signed it if she had known the same? 

“(c) Did she know that she was releasing her entire claim under said policy? 

“(d) If she had known she was releasing her entire claim, would she have 
signed the release.” 

We think this exception well taken. Interstate Cas. Co. v. Hogan (Tex. 
Civ. App.) 232 S. W. 354. 

No error was committed in submitting the issues of fraud against appel- 
lant’s agents in securing the release nor in refusing the issues requested by 
appellant on the issue of fraud. 

For the error in the court’s charge, the judgment of the lower court is re- 
versed, and the cause remanded for a new trial. 

Reversed and remanded. 


AMERICAN NAT. INS. CO. v. MENESES. No. 8664. 
Court of Civil Appeals of Texas. San Antonio. Oct. 28, 1931. 
42 Southwestern Reporter (2d) 1047. 
1. INSURANCE. 


Evidence held not to sustain jury’s finding that life policy had not lapsed on 
account of nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

P Appeal from County Court at Law, No. 2, Bexar County; George G. Clifton, 
Judge. 

Action by Jesus Meneses against the American National Insurance Company. 
From the judgment, defendant appeals. 

Reversed and remanded. 

Carter & Carter, of San Antonio, for appellant. 

Bat Corrigan, of San Antonio, for appellee. 

Pry, C, 4. 

Appellee sued for $420 alleged to be due on a policy on the life of Jovita 
Meneses, issued by appellant. Appellant defended on the ground of failure to 
pay premiums. 

[1] The cause was tried by a jury, which in answer to special issues found 
that the policy had not lapsed on account of nonpayment of premiums, and that 
an attorney’s fee should be assessed against appellant in the sum of $100. 

Appellee has filed no briefs. 

The testimony of appellant is positive and explicit to the effect that at ‘east 
five of the weekly premiums due on the policy had not been paid and that the 
policy had lapsed. Appellee did not show that the premiums had been paid. 
‘There was no competent testimony that contradicted the facts sworn by witnesses 
for appellant that the weekly dues had not been paid for several weeks, on the 
policy on the life of Jovita Meneses. 

What has been said in regard to this suit applies with equal force to the 
facts in the companion case, American National Insurance Company v. Maria H 
Castillo, 42 S.W.(2d) 1048, and that case will be decided by this opinion. 

[2] The records are incumbered with a number of policies on other people 
which have no bearing on the facts in this case, and it was error to admit them. 
They may have confused the jury and caused them to lose sight of the relevant 
facts as they seem to have done on the trial. 


[3] No pleadings were filed by appellee setting up the question of waiver of 
forfeiture by acceptance of premiums paid long after they had become due, and, 
of course, any testimony to that effect cannot be considered by this court. 

The judgment is reversed, and the cause remanded. 
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FORRESTER v. SOUTHLAND LIFE INS. CO. No. 3664. 
Court of Civil Appeals of Texas. Amarillo. Oct. 28, 1931. 
Rehearing Denied Nov. 18, 1931. 
43 Southwestern Reporter (2d) 127. 
1. INSURANCE. 

Application and insured’s answers to questions therein held inadmissible as 
evidence of insured’s fraud, because not attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

Insured’s failure to disclose knowledge, acquired between time of application 
and delivery of policy, that she had cancer of cervix, would void policy, notwith- 
standing policy did not stipulate for insured’s good health. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

3. INSURANCE. 

Before loss, insurer can rescind policy procured through mutual mistake or 
fraud. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

4, INSURANCE. 

In suit on insurance policy, answer held to insufficiently plead fraud in not 

disclosing material facts learned between time of application and delivery of policy. 
Answer alleged that insurer acted in good faith, had no notice of 
insured’s infirmities, either at the time of the application or at the date of 

the delivery of the policy, she appearing at such times to be in a healthy 

condition; that at no time had insurer had knowledge of her critical con- 

dition prior to the date of receipt by it of proofs of death; that imme- 
diately upon receipt of such proofs it notified plaintiff of its refusal to be 
bound and tendered its check for the amount of premium upon the policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from District Court, Hale County; C. D. Russell, Special Judge. 

Suit by Mack Forrester against the Southland Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed with directions. 

Griffin & Sharp, of Plainview, for appellant. 

Joiner & Cook, of Plainview, for appellee. 

RANDOLPH, J. 


This suit was filed in the district court of Hale county, against the Southland 
Life Insurance Company. The plaintiff in his petition alleged that the cause of 
action was an effort to recover on an insurance policy issued by the defendant 
on the Ist day of August, 1930, upon the life of Mrs. Ruby Forrester, wife of 
the said Mack Forrester, in the sum of $1,000, in consideration of the payment 
by said Mack Forrester of the sum of $25.68 and the further sum of $25.68 to be 
paid annually during and through the life of said Ruby Forrester, which policy 
was executed and delivered to the said Ruby Forrester in writing, whereby it 
insured the life of said Ruby Forrester in the sum of $1,000 for the benefit of 
the plaintiff. That Ruby Forrester died con the 19th of November, 1930, and 
up to the time of her death, all of the premiums accruing and due upon said 
policy had been duly paid and the said Ruby Forrester had in all respects complied 
with the conditions and provisions of said policy. That within a reasonable time 
alter the death of Ruby Forrester, to wit, on the 2lst day of November, 1930, 
plaintiff gave to the defendant due notice and proof of the death of Ruby Forrester 
and demanded of the defendant company the payment of said policy, but that the 
defendant declined to do so and notified the plaintiff that it would not be bound 
by the policy and has failed and refused to pay same. 


The record discloses that there was no provision in the policy providing for 
the insured to be in good health at the time the insurance policy was delivered, 
and no copy of the application for insurance made by Ruby Forrester and her 
answers to the questions therein contained was attached to the policy. 

The defendant’s original answer consists of a generl demurrer, general denial, 
and a special plea setting up the application and the questions therein propounded 
and the answers thereto, and specially pleaded that the answers to each of said 
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questions were false and that the said Ruby Forrester knew such answers to be 
false at the time she made them, willfully, with preconceived fraudulent intent, 
by failing to make full, complete answers to the said questions, because she weli 
knew theretofore, on May 14, 1930, that she had called on two physicians in 
Plainview, Tex., and another physician in Amarillo and was informed that she 
had cancer of the cervix and that she and her husband then went to Mayo 
Brothers’ Clinic for treatment and advice and were advised that an operation 
would do no good and that the cancer was so far advanced that no sort of 
treatment would do any good; that immediately after said Ruby Forrester returned 
from Mayo Brothers’ Clinic, she made the answers set out in the application, 
which, being false and untrue, were made fraudulently for the purpose of inducing 
this defendant to issue the policy of insurance upon her life; that such misrepre- 
sentations were relied on by defendant and, being made without medical examina- 
tion, the answers to said questions were material and important and necessary in 
considering and passing upon the application for insurance, and but for said 
false, untrue, and fraudulent statements, defendant would not have issued and 
delivered said policy of insurance. 

Defendant further alleges that plaintiff herein was fully cognizant at the 
time he approached the soliciting agent of the condition of his wife. 

Further, that the defendant acted in good faith and had no notice of the 
infirmities of said Ruby Forrester at the time and date of the application and the 
delivery of the policy. 

The plaintiff urged his exceptions to the defendant’s answer setting up the 
fraud of the insured in her answers to the questions propounded to her in said 
application for insurance, based upon the facts: First, that the policy contained 
no provision requiring insured to be in good‘health; and, second, that a copy 
of said application and answers were not attached to the policy which was 
delivered to the insured. These exceptions were overruled by the trial court. 

This statement of the pleadings in the case is a sufficient statement to present 
the law questions involved on this appeal. ' 

The questions and answers relied upon by defendant to sustain its charge of 
fraud and expressly pleaded by it are as follows: 

“Have you ever had any tumor or disease of the breast, womb or ovaries?” 
To which she answered, “No.” 

“Are you now in good health so far as you know and believe?” ‘To which 
she answered, “Yes.” 

“Have you any physical or mental defects or abnormalities? Give details.” 
Which she answered, “No.” 

“Have you ever been under observation, care or treatment in any hospital, 
sanitarium, asylum or similar institution? If so, give details.’ To this she 
answered, “No.” 

“Have you ever had cancer, tumor or ulcer?” This she answered, “No.” 

“Have you ever consulted a physician for any other cause in the last ten 
years?” To which she answered, “Yes,” and that this illness about which she 
consulted a physician was for childbirth July 9, 1922, and the duration of that 
was ten days, the remaining effects being good and the physician being Dr. Smith, 
Duncan, Okl. 

To these statements she attached the following declaration: 


“T hereby declare that the statements and answers as written or priated 
herein and in the first section of this application are full, complete and true 
whether by my own hand or not and I agree that they are to be considered the 
basis of any insurance issued hereon. I hereby authorize any physician or other 
person who has attended or may attend me to disclose to said insurance company 
any information thus acquired; and if the company desires to have me examined 
by its medical examiner, I hereby agree to submit myself to such examination. 
Dated at Plainview, Texas, the 24th day of July, 1930. 

“Ruby Forrester, Applicant.” 

This application was dated July 24, 1930. In May, 1930, the insured was 
informed by Dr. Nichols and Dr. Redfern that she had cancer of the cervix 
and that they could do her no good, but advised her to go to Dr. John H. Vaughn 
of Amarillo; that he gave radium treatments and maybe he could do her some g 

Dr. Vaughn administered three radium treatments—he told her she had cancer. 
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The three radium treatments by Dr. Vaughn occurred on May 13, 1930, the 
second on June 28, 1930, and the third on July 5, 1930. 

The insured and her husband, Mack Forrester, then went to Mayos’ Clinic 
on the 2d of August, 1930. The policy was delivered on the 18th day of August, 
1930. August 1, 1930, was the date of the policy. 

The plaintiff testifies that when he and his wife started to Mayos’ Clinic, 
they went by Amarillo and got a letter from Dr. Vaughn to them telling them 
of his diagnosis and how he was treating Mrs. Forrester and that he delivered 
that letter to Mayos. They told them that Dr. Vaughn’s diagnosis was the correct 
one and that his treatment was correct also, that they could not do anything for 
her, and they refused to operate. 

[1] This brief statement is sufficient for the purposes of this opinion. The 
appellant contends that the application made by Mrs. Forrester and her answers 
to the questions contained in the application were not admissible as evidence of 
fraud on the part of the insured, because the application and questions and 
answers or a copy thereof were not attached to the policy delivered to her. 

This has been the rule followed by the various Courts of Civil Appeals in 
this state in very many decisions that are almost unanimous. American Surety 
Co. v. West State Bank, 4 §.W.(2d) 312; American National Insurance Co. v. 
Smith, 13 S.W.(2d) 720; American Indemnity Co. v. Baldwin Motor Co., 19 
S.W.(2) 848; National Life Insurance Co. v. Love, 282 S. W. 829; Southern 
Insurance Co. v. Nicholson, 292 S. W. 569; National Life & Accident Insurance 
Co. v. Collier, 31 S.W.(2d) 465; First Texas Prudential Insurance Co. v. Pedigo, 
31 S.W.(2d) 854. 

If this contention of the plaintiff was to be decided upon the weight of 
authority in this state, we would feel persuaded to follow such decisions. There 
appears to be but one inharmonious note in the chorus of these court decisions. 

In the Pedigo Case, supra, a writ of error was granted by the Supreme 
Court, but on what ground we have no information, as we have not been advised 
that the Supreme Court has decided that case upon the writ granted. 

We therefore sustain this contention of plaintiff. 

[2, 3] But there is another question that we will discuss, in view of our 

reversal of the case. That is, that the evidence clearly discloses that after the 
making of the answers by Mrs. Forrester and the filing of her application for 
insurance with the defendant company and before the policy was delivered to 
her, she and her husband visited Mayos’ Clinic and there came into possession 
of the knowledge that she had cancer of the cervix. This information given 
her by the Mayo Clinic placed on her the burden of furnishing the defendant 
with such information she had acquired. If she did not do so, her failure was 
such as to avoid the policy. This is true, even though there was no stipulation 
in the policy requiring the applicant to be in good health. It is material that 
she should have furnished the plaintiff with the information that she was afflicted 
with a fatal ‘disease before and at the time the policy was delivered to her. 
_ It cannot be presumed by us that the defendant intended to insure the 
insured at such time as she was possessed with this fatal disease, as they had not 
obviated the necessity of her furnishing defendant with notice of her condition 
and defendant had the right to exercise its privilege of refusing to deliver the 
policy and to return the premium up to the time of its failure. 

Prior to a loss, an insurance company has the right to rescind the policy 
procured through mutual mistake or fraud. 32 C. J. 1266, § 470. 


The privilege thus granted the defendant might have been exercised by it on 
the ground of fraud, and we will now discuss the question whether or not the 
nondisclosure of the information obtained by insured from Mayos’ Clinic was 
such fraud as entitled defendant to a cancellation of its policy. 


It occurs to us that there could have been no other purpose in defendant 
asking the insured the questions propounded in the application, except to develop 
whether or not the insured was a good risk and the nondisclosure of the facts 
transpiring with the Mayo Clinic between the time of the application and the 
delivery of the policy by the company was very material to the risk. 

_In nswer to this contention of defendant, the plaintiff contends that the 
defendant has not so pleaded in its answer as to present such defense. 


[4} The sole allegation which is made by the defendant in the answer as to 
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any fraud practiced by the insured between the time of the delivery of the 
application to defendant and of the delivery of the policy by defendant to the 
insured, in our opinion, does not sufficiently plead such fraud and is as follows: 
“Defendant says that it has acted in good faith in all things; that it had no 
notice of the infirmities of the said Ruby Forrester, either at the time and date 
of the application and at the date of the delivery of the policy of insurance, she 
appearing at such times to be in a normal, healthy condition as she so represented; 
that at no time has it had knowledge of her critical condition prior to the date 
of receipt by it of proofs of death; that immediately upon receipt of said proofs 
of death it notified plaintiff of its refusal to be bound under the terms of the 
policy of insurance, as required by law, and tendered plaintiff its check for the 
amount of the premium upon said policy from the date of issuance and here 
and now tenders same to plaintiff.” 

The policy was dated August 1, 1930, but was not delivered to the insured 
until August 18, 1930. 

In the case of Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 318, 48 S. Ct. 
512, 513, 72 L. Ed. 895, the Supreme Court of the United States, in passing upon 
the question of nondisclosure by the insured of matters material to the risk 
occurring between the date of the application and the date of the delivery of 
the policy, says: 

“Insurance policies are traditionally contracts uberrimae fidei and a failure 
by the insured to disclose conditions affecting the risk, of which he is aware, 
makes the contract voidable at the insurer’s option. Carter v. Boehm, 3 Burrows, 
1905; Livingston v. Maryland Insurance Co., 6 Cranch, 274, 3 L. Ed. 222; 
MclLanahan v. Universal Insurance Co., 1 Pet. 170, 7 L. Ed. 98; Phoenix Life 
Ins. Co. v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500 (30 L. Ed. 644); Hardman vy. 
Firemen’s Insurance Co. (C. C.) 20 F. 594. 

“Concededly, the modern practice of requiring the applicant for life insurance 
to answer questions prepared by the insurer has relaxed this rule to some extent, 
since information not asked for is presumably deemed immaterial. Penn Mutual 
Life Insurance Co. v. Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 F. 413, 
435, 441, 38 L. R. A. 33, 70. See Clark v. Manufacturers’ Insurance Co., 8 How. 
235, 248, 249, 12 L. Ed. 1061. Compare Phoenix Life Insurance Co. v. Raddin, 
120 U. S. 183, 190, 7 S. Ct. 500 (30 L. Ed. 644). 

“But the reason for the rule still obtains, and with added force, as to changes 
materially affecting the risk which come to the knowledge of the insured after 
the application and before delivery of the policy. For even the most unsophis- 
ticated person must know that, in answering the questionnaire and submitting it 
to the insurer, he is furnishing the data on the basis of which the company will 
decide whether, by issuing a policy, it wishes to insure him. If, while the 
company deliberates, he discovers facts which make portions of his application no 
longer true, the most elementary spirit of fair dealing would seem to require 
him to make a full disclosure. If he fails to do so the company may, despite its 
acceptance of the application, decline to issue a policy, Canning v. Farquhar, 
16 Q. B. D. 727; McKenzie v. Northwestern Mutual Life Insurance Co., 26 Ga. 
App. 225, 105 S. E. 720; or, if a policy has been issued, it has a valid defense 
to a suit upon it, Equitable Life Assurance Society v. McElroy (C. C. A.) 83 F. 
631, 636, 37. Compare Traill v. Baring, 4 DeG., J. & S. 318; Allis-Chalmers Co. 
v. Fidelity & Deposit Co. of Maryland, 114 L. T. 433. Compare Piedmont & 
Arlington Life Insurance Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610.” 

See, also, Gay v. New York Life Insurance Co. (C. C. A.) 48 F.(2d) 595. 

In view of this case having to be reversed upon plaintiff’s first contention, we 
have given our views on the failure of the insured to inform the defendant of 
the result of the trip to Mayos’ Clinic, so that, notwithstanding the insufficiency 
of the defendant’s pleading to present the issue of fraud occurring by reason 
of facts in the interim, so that when the case is retried if the defendant has 
filed its amended pleadings to sufficiently allege such fraud on another trial and 
the evidence stands as it does in this record, the trial court will enter judgment 
for the defendant or will instruct the jury to bring in a verdict for the defendant 
and render its judgment accordingly. 
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INTERNATIONAL TRAVELERS’ ASS’N v. BARNES. No. 8647. 
Court of Civil Appeals of Texas. San Antonio. Oct. 21, 1931. 
Rehearing Denied Nov. 18, 1931. 

43 Southwestern Reporter (2d) 135. 

INSURANCE. 

Life policy exempting “international injuries * * * by others,” unqualified by 
words “fatal or otherwise,’ used regarding other injuries mentioned, covered 
death by murder. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


Appeal from District Court, Nueces County; W. B. Hopkins, Judge. 

Suit by Minnie Barnes against the International Travelers’ Association. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Jno. C. North and R. B. King, both of Corpus Christi, and Seay, Seay, Malone 
& Lipscomb, of Dallas, for appellant.. 

Boone & Raymer, Allen V. Davis, and W. E. Pope, all of Corpus Christi, for 
appellee. 

bey; G.. ¥. 

Appellee, in her own right as widow of Jesse A. Barnes, deceased, and as 
executrix of her husband’s will, sued appellant to recover on a policy issued by 
appellant on the life of Jesse A. Barnes in the sum of $5,000. 

The cause was tried by jury and verdict and judgment rendered in favor of 
appellee for the amount of the policy with interest in the sum of $2,007.50. 

The defenses presented were that the policy sued on was not in effect at the 
time of the death of Mr. Barnes, and that the second policy, which was in effect, 
contained a provision exempting appellant from liability. The cause was presented 
to the jury on one special issue, to which the jury answered, in effect, that the 
second policy was not issued, and that the first policy was in effect. 

It was provided in the first policy that appellant would not be liable “for 
intentional injuries inflicted on the insured by others unless such injuries are in- 
flicted for the sole purpose of burglary or robbery.” The words are not qualified 
by the words “fatal or otherwise” as used in regard to other injuries mentioned 
as recited in the policy. 

The words in the second policy are that the insurer is not liable for injuries 
fatal or otherwise “by the act of any person (sane or insane) done to injure the 
insured except for the sole purpose of burglary or robbery, etc.” 

The liability, of course, must be fixed by the language of the first policy, as 
the jury found that no policy was issued to deceased except the one issued in 
1918, the language of which provides for injuries inflicted intentionally by some 
other person. The insurance company strove to make the policy of 1923 the con- 
tract between the parties, in order to meet the rule which would construe the 
language of, the old policy; which language has been construed by this court to 
‘not include injuries resulting in death. In the case of Provident Life & Accident 
Insurance Co. v. Johnson (Tex. Civ. App.) 235 S. W. 650, 652, the identical lan- 
guage used in this case as to injuries inflicted by others was construed, and, fol- 
lowing the rule which requires the language of a policy to be construed more 
strongly against the insurer, it was held that the exception as to injuries malici- 
ously inflicted by another did not include injuries causing death. This court said: 

_"And it must be construed most strongly against the insurance company, 
which, having selected the exemptions through which it may escape liability, and 
having the opportunity of choosing its own language in imposing conditions not 
often scrutinized or analyzed by persons accepting insurance, the meaning of the 
terms used need not be enlarged or restricted for the benefit of the company but 
should be liberally interpreted in favor of the insured. * * * 

_ “If it had provided that, ‘if said disability or fatal injury results from the 
intentional act of another,’ etc., it would have been but a reiteration of the ex- 
empting injuries mentioned in the introductory clause. If it had omitted both 
disability’ and ‘fatal injury,’ it would have had the same effect. But it neither 
omitted both nor mentioned both. It simply brought forward out of the introduc- 
tory clause only the word ‘(said) disability.’ We think the effect of this was to 
drop the words ‘fatal injury’ out of the exemption, clause with respect to in- 
tentional injuries. The use of the interpolated word was certainly for some pur- 
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pose. We think it was for the purpose of excluding ‘fatal injury’ from the 
exemption. 

“We are not without authority for this holding. It is true the authorities are 
limited, but it is also true that similarly worded exemptions are extremely rare in 
such policies. Usually these policies specifically include injuries, ‘fatal or otherwise,’ in 
the exemption clause, leaving no doubt of the purpose or effect. Here the peculiar lan- 
guage, even if not clearly excluding fatal injury, at least creates a substantial doubt of 
the purpose to include fatal injury, and, that being true, the doubt must be resolved 
against the insurer, first, because of the general rule that insurance policies must 
be most strongly construed against the insurer, and in favor of the insured; and, 
second, because the provision in which it arises is in the nature of a forfeiture or 
penalty. ' 

“It is frankly conceded by appellant that the language used in the policy in- 
volved ‘is not exactly like that used in any policy involved in any of the cases read 
by us.’ So is this true of the cases cited by appellant. And it is this very dis- 
similarity of language that distinguishes this case from those cited by appellant, 
and which, in our opinion, renders the attempted exemption ineffectual in this case. 
A case we regard as being nearer in point, in principle, than any of those cited 
by appellant is that of American Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 
169, 34 L. R. A. 301, 59 Am. St. Rep. 473, in which the exemption clause corres- 
ponding to the one in this case was as follows: 

“*This insurance does not cover disappearances; nor suicide, while sane or 
insane; nor injuries, whether fatal or otherwise, of which there is no visible 
mark upon the body; nor accidental injuries or death resulting from or caused, 
directly or indirectly, wholly or in part, by hernia, fits; * * * nor extend to or 
cover intentional injuries inflicted by the insured or any other person, or injury 
or death happening while the insured is insane, or under the influence of intox- 
icating drinks or narcotics,’ etc. 

“In that case the Court of Appeals of Kentucky held that because of the 
peculiar language of the clause the company, while not liable for nonfatal, was 
liable for fatal, injury intentionally inflicted upon the insured by another person, 
because of ‘the significant omission of the word “death” in this particular clause.’ 
The court further said: 

“Here we find a difference between the policy under consideration and all 
others we have examined. The words “death or injury” are used in all of them, 
and indeed in this policy we find those words separated for the first time in the 
clause under discussion. We find it provided in the preceding clause that “this 
policy does not cover accidental injuries or death resulting from hernia,” etc.; 
and immediately succeeding the clause in dispute the language is, “or injury or 
death happening while the insured is insane,” etc. We notice, too, that the policy 
is not to cover injuries, whether fatal or otherwise, of which there are no visible 
marks upon the body. And it appears well settled that this exception, without the 
words “fatal or otherwise,” has reference only to cases of bodily injury which 
do not result fatally; that is, the word “injury” is used in its usual sense, as 
implying a hurt not resulting in death.’ 


“The decision in the Carson Case is approved by the same court in a later 
case involving the same question. Interstate, etc, v. Dunn, 178 Ky. 193, 198 
S. W. 727, 6 A. L. R. 1333 and it is said that the decision in the Carson Case has 
also been approved in Gavula v. U. S., etc. Co. 15 Pa. Dist. R. 432 (to which 
we have no access)—‘where a policy * * * provided, “in event of injuries, fatal 
or otherwise, except drowning, * * * or injuries, fatal or otherwise, or disability, 
resulting * * * from inhalation of any gas, * * * or from any intoxicant, * * * 
exposure to obvious danger * * * from injuries intentionally inflicted upon the 
assured by himself or by any other person,” the insurer’s liability shall be limited 
to a certain amount, and the court held that the word “injuries,” being used alone 
in the clause relating to intentional injuries, did not extend the exemmption from 
liability to fatal injuries.’ ” 

The first proposition complains of the refusal of the court to submit the issues 
as to whether the box sent to deceased was sent to him with the intention of kill- 
ing him, and did kill him. No other conclusion could have been reached than that 
the explosive in the box was sent to deceased with the intention of murdering the 
deceased. The circumstances show beyond the peradventure of doubt that deceased 
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was killed by the explosion of the contents of the box. No other reasonable con- 
clusion could be reached. 

The evidence fails to show that a new policy was issued to deceased in 1923, and 
the application introduced in evidence by appellant shows that it construed the ap- 
plication to be for reinstatement of the original policy and not for the issuance of 
a new one. No new number was placed on the new policy, but all the acts between 
the parties were performed under the original number. The reason given by appel- 
lant for the use of the original number in all the transactions is without reason 
and utterly unconvincing. Under the terms of the only policy issued to deceased 
appellant is liable to appellee in the amount found by the jury. 

Judgment is affirmed. 


MUTUAL INS. CO. OF RICHMOND et al. v. MARSHALL. 
Supreme Court of Appeals of Virginia. Nov. 12, 1931. 
161 Southeastern Reporter 61. 
1. INSURANCE. 


Insurer has burden to establish suicide defense by clear and satisfactory 

proof. 
The clear and satisfactory proof required is not proof beyond a 

reasonable doubt nor a preponderance in the ordinary sense, but such 
a preponderance as is necessary to overcome the presumption of inno- 
cense of moral turpitude or crime; if upon a consideration of all the 
evidence relating to any fact, the jury should be of opinion that the 
greater probability from all the evidence is in favor of the existence of 
that particular fact, then they must so find, and the result of the facts 
thus ascertained must be such as to overcome the presumption of in- 
nocence of moral turpitude or crime. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE. 

Evidence of insured’s suicide, by taking carbolic acid, held sufficiently clear 
to require reversing judgments for beneficiary based upon finding of accidental 
death. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Error to Circuit Court, Albemarle County. 

Actions by notice of motion by Sarah Catherine Marshall against the 
Mutual Insurance Compary of Richmond and against the People’s Life Insurance 
Company of Washington, D. C., which were tried jointly. Judgments for plain- 
tiff, and defendants bring error. 

Reversed and rendered. 

Argued before Prentis, C. J., and Campbell, Holt, Epes, and Gregory, JJ. 

Denny & Valentine, of Richmond, and David J. Wood and T. M. Boyd, both 
of Charlottesville, for plaintiffs in error. 

_ Gilmer & Graves and L. W. Graves, Jr., all of Charlottesville, for defendant 
in error. 

CAMPBELL, J. 


Two actions by notice of motion were brought by Sarah Catherine Marshall, 
beneficiary named in two policies of insurance issued ta her husband Robert E. 
Marshall, to recover of the plaintiffs in error, the Mutual Insurance Company 
of Richmond and People’s Life Insurance Company of Washington, D. C., the 
sums of $500 each, respectively. 

The policy issued to Robert E. Marshall by the Mutual Insurance Company 
contained this pertinent clause: “Nor will any claim be paid within one year 
-tom date of issue hereof, for suicide, whether the insured is sane or insane.” 


The policy issued by the People’s Life Insurance Company contains this 
clause: “If the death of the insured be caused by his or her own hand, whether 
Sane or insane * * * the liability of the Company is limited to a return of the 
Premiums paid upon this policy.” 

The defense interposed by defendants rested upon the ground that the in- 
sured, Robert E. Marshall, on the 6th day of June, 1930, committed suicide by 





304 The Insurance Law Journal, Vol. 78 [Feb., 1932 


intentionally drinking a lethal solution of carbolic acid known to medical science 
as a deadly poison. 

By agreement of counsel, the cases were tried jointly, and resulted in verdicts 
for the plaintiff for the full amount claimed under the policies of insurance. 
Defendants’ motions to set aside the verdicts on the ground that same were 
contrary to, and not supported by, the evidence were overruled by the trial 
court, and judgments were entered accordingly. That action of the court is 
assigned as error. 

[1] This court, in line with the great weight of authority as evinced in the 
federal and state decisions, has laid down the rule that, when the defense of 
suicide is relied upon to defeat a recovery under a policy of insurance, thei bur- 
den is upon the insurer to establish such a defense by clear and satisfactory 
proof. In the opinion of the court, delivered by Judge Keith, in Life Ins. Co. of 
Va. v. Hairston, 108 Va. 852, 62 S. E. 1057, 1066, 128 Am. St. Rep. 989, the doctrine 
is thus stated: 

“As ~~ said by this court in Va. Fire & Marine Ins. Co. v. Hogue [105 Va. 
355, 54 S. E. 8], supra, the burden of proof to establish such a defense is upon 
the de fe ndant, and he must make it out by clear and satisfactory proof—not 
proof beyond a reasonable doubt, nor a preponderance in the ordinary sense, 
but such a preponderance as is necessary to overcome the presumption of in- 
nocence, of moral turpitude, or crime. 

“But, on the other hand, it does not require that degree of proof which is 
necessary to convict in a criminal prosecution, where it is proper to instruct the 
jury that they should acquit, unless the evidence is sufficient to establish guilt 
beyond a reasonable doubt. As applied to the proof of fraud or of suicide, the 
preponderz ance of the evidence should be such as to overcome the presumption 
of innocence of moral turpitude or crime; and, if upon a consideration of all the 
evidence relating to any fact, the jury should be of opinion that the greater 
probability from all the evidence is in favor of the existence of that particular 
fact, then they must so find, and the result of the facts thus ascerained must be 
such as to overcome the presumption of innocence of moral turpitude or crime.” 

The rule is consonant with reason and justice, for “so strong is the in- 
stinctive love of life in the human breast, and so uniform the efforts of men to 
preserve their existence, that suicide cannot be presumed.” Travelers’ Insurance 
Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 1361, 32 L. Ed. 308. 

It follows, therefore, that the plaintiff is entitled to recover, unless the de- 
fendants have adduced satisfactory proof, not beyond a reasonable doubt, nor 
by “a preponderance in the ordinary sense,” but such proof as will “overcome 
the presumption of innocence of moral turpitude or crime.” 


am then, stands the case at bar as shown by the record? 


2, 3] The facts adduced, from the standpoint of the plaintiffs in error, are 
as follows: Subsequent to the dates on which the policies were issued, the 
insured, Robert E. Marshall, was sent to the Western State Hospital for the 
Insane on account of severe spclls of depression, brought on by excessive drink- 
ing of intoxicating liquor; prior to his incarceration in the hospital, he had an 
attack of delirium tremens, and had at one time taken supposedly poisonous 
tables; at the time of his death he was on parole from the hospital; he was a 
man of moderate means and out of employment at the time of his death; on the 
afternoon of his death he purchased a small bottle of carbolic acid at Borden's 
Drug Store; his brother, Tom Marshall, when informed by Mrs. Marshall that 
his brother was not at home, left the supper table and went in search of him; 
he found him in the “Wine Cellar Field” near Charlottesville; there were several 
cther occupants of the “Wine Cellar Field” who had been indulging in a drink 
called “keenis”; when deceased was first observed by his brother Tom, he was 
drinking from a bottle; “the stuff grors burning him”; he threw the bottle 
away and said, “What did I drink? I don’t want to die and ‘leave my little boy”; 
the bottle thrown away by deceased was picked up by Tom; it was a “bottle of 
carbolic acid, * * * smelled kind of funny”; the bottle was delivered by Tom 
to the coronor; its remaining contents were examined by Dr. L. F. Small, re- 
search chemist at the University of Virginia, and it was found to contain “a 
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yellow oily substance, 96 per cent. carbolic acid and 4 per cent. water”; no post 
mortem examination was held, but deceased “had some little blisters on one 
side of his mouth and some on his chin”; he died immediately after he was seen 
by Tom to drink from the bottle; Tom Marshall called to Stuart Clark as his 
brother was falling to the ground: “Come here, Clark,—Bob has took some 
poison.” 

In rebuttal, plaintiff testified, and also introduced a number of witnesses 
who testified, that deceased was happy in his home life; that he had not been 
drinking to excess immediately prior to his death; and that he had given no in- 
timation that he was mentally depressed. 

The most material conflict in the evidence relates to the time of the pur- 
chase of carbolic acid at Borden’s Drug Store. Dr. Borden testified that he 
sold some one carbolic acid on June 6, 1930 (the date of Marshall’s death), but 
was unable to identify the purchaser, and fixed the time as between 3 and 3:30 
o'clock in the afternoon. Lindsay Jarman, a clerk in the store, identified Mar- 
shall, from a photograph shown him, as the purchaser of the carbolic acid, but 
fixed the time of the purchase at about 6:30 p. m., a period of time after Dr. 
Borden testified he had left the store. Jarman was corroborated by Harold 
Moore, a customer in the store, who identified Marshall by the photograph. 

The discrepancy in time is not, in our opinion, of material value. The fact 
remains, as shown by the record, that only one sale of carbolic acid was made 
by Dr. Borden on the afternoon of June 6th. It is a matter of common knowl- 
edge that the sale of carbolic acid is not a startling occurrence. It is frequently 
sold as a disinfectant, and no restrictions are thrown around its purchase. It 
is, therefore, but natural that the time of purchase was not impressed upon the 
minds of the witnesses, but the fact of purchase, followed by the information 
that a person has committed suicide, is of the highest importance. 


To sustain her contention that defendants have not carried the burden of 
showing that Robert E. Marshall intentionally drank carbolic acid with suicidal 
intent, the following cases are relied upon: Cosmopolitan Life Ins. Co. v. Koegel, 
104 Va. 619, 52 S. E. 166; Life Ins. Co. of Virginia v. Hairston, 108 Va. 832, 62 
S. E. 1057, 128 Am. St. Rep. 989; Metropolitan Life Ins. Co. v. DeVault’s Adm’x, 
109 Va. 392,63 S. E. 982, 17 Ann. Cas. 27; South Atlantic Life Ins. Co. v. Hurt’s 
Adm’x, 115 Va. 3598, 79 S. E. 401. 


While we approve of the general doctrine stated in the above authorities, 
when dealing with a case where the defense rests upon circumstantial evidence, 
we do not think they are applicable to the case at bar. In each of the cases re- 
ferred to, the evidence relied on to prove suicide of the insured was purely cir- 
cumstantial, and the defense failed for the reason that on the question of the 
overt act the proof did not exclude “with reasonable certainty any hypothesis of 
death by accident.” In this case, the evidence of Tom Marshall, an eye witness 
to the overt act, concludes the question as to the manner of the death of Robert 
E. Marshall. On that score we have no doubt. The question then arises: Was 
the act committed with suicidal intent? The only scintilla of evidence tending 
to show that the drinking of the deadly poison was accidental is the dying ex- 
pression of Marshall: “What did I drink? I don’t want to die and leave my 
little boy.” If the evidence had shown that Marshall had previously been drink- 
mg the concoction of water and denatured alcohol known as “keenis,” there 
might arise the supposition that the fatal fluid was imbibed accidentally. While 
there is abundant evidence that the other occupants of the “Wine Cellar Field” 
had partaken freely of “keenis,” there is no evidence that Marshall did so. 
Mrs. Marshall testified that he had not been drinking on the fateful day. This 
court will take judicial notice of the fact that carbolic acid has a strong pungent 
odor, and produces excruciating pain when applied externally or taken internally. 
It is inconceivable, therefore, that one could consume nearly two ounces of the 
acid by accident. 


In spite of the weight this court has, in numerous decisions, attached to 
the verdict of a jury on a question of fact, where conflict in the evidence is 
debatable, we are not called upon in this case to accept as a fact that which is 
contrary to natural laws. 
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The judgment will be reversed, the verdict will be set aside, and this court 
will enter final judgment in favor of the plaintiffs in error. 
Reversed. 


KOCH vy. ATNA LIFE INS. CO. -OF HARTFORD, 
CONN., et al. No. 23401. 
Supreme Court of Washington. Nov. 24, 1931. 
5 Pacific Reporter (2d) 313. 
1. INSURANCE. 

Evidence held not to support finding that funeral and burial expenses were 
payable from proceeds of group insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Designated beneficiary under group insurance policy had mere expectancy, 
revocable at pleasure of insured. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Delivery of group insurance certificate with intention of giving proceeds of 

policy on death made valid gift, and constituted change in designation of beneficiary. 
Insured did all that was required in order to perfect change in 
beneficiary, the only thing lacking to complete change being performance 

of ministerial acts on part of employer, that is, noting change on desig- 

nation card and filing card with records. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Policy of insurance may be made subject of gift or assignment. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

Beals, J., dissenting in part. 

Deparmtent 2. 

Appeal from Superior Court, Pierce County; Ernest M. Card, Judge. 

Action by Marie Elizabeth Koch against the Agtna Life Insurance Company af 
_——* Conn., and others. From an adverse judgment, defendant Lula Pilant 
appeals. 

Reversed and remanded, with directions. 

Burkey & Burkey, of Tacoma, for appellant. 

3urkheimer & Burkheimer, of Seattle, and B. D. Scott, of Tacoma, for re- 
spondents. 

MILLARD, J. 

The purpose of this action is to determine to whom shall be paid $1,000, due 
from the Agtna Life Insurance Company under a group insurance policy issued 
by the insurance company to the St. Paul & Tacoma Lumber Company on the life 
of Peter Miller, a lately deceased employee of the lumber company. ‘The action 
was brought by Marie Elizabeth Koch, who claims to be the legally designated 
beneficiary, against the insurance company, the lumber company, the executor of 
the estate of the deceased, Miller, and against Lula Pilant, who also claims she 
is legally designated beneficiary under the policy. The lumber company and the 
insurance company disclaimed all interest in the question involved, and prayed 
permission to pay the money into court and to be relived from responsibility as 
to the possession or distribution of the insurance fund. The prayer was granted. 
The defendant executor claims a portion of the proceeds to pay the funeral and 
burial expenses of Miller. The court found, and entered judgment in accordance 
with the findings, that the plaintiff was entitled to $446, and that the executor was 
entitled to $554 of the $1,000 payable under the policy. From that judgment Mrs. 
Pilant has appealed. 

The AEtna Life Insurance Company issued to the St. Paul & Tacoma Lumber 
Company group insurance policy No. 2310 covering the lives of certain employees 
of the lumber company. The policy provides that: “The company will issue to 
the employer for deliverey to each employee whose life is insured under this 
policy an individual certificate setting forth a statement as to the insurance 
protection to which the employee is entitled and to whom it is payable.” 
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On June 14, 1924, the lumber company delivered to ‘Peter Miller, one of its 
employees, certificate No. 403, under the said group insurance plan in the sum of 
$1,000. Page one of that certificate reads as follows: 

“The A&tna Life Insurance Co. of Hartford, Connecticut, has insured the 
lives of certain employees of St. Paul & Tacoma Lumber Company by a Group 
Policy of Insurance, No. 2310, issued and delivered to the employer. Under and 
subject to the terms and conditions of said policy, and the application therefor, 
the life of Peter Miller, an employee, is insured for the sum of one thousand dol- 
lars. This insurance will be terminated whenever said employee for any reason 
whatsoever ceases to be in the employ of said employer. 

“Dated June 14, 1924 

“Certificate No. 403. 

“St. Paul & Tacoma Lumber Company.” 

On page 2 of the certificate is the schedule of insurance. A letter from the 
lumber company “To Our Employees,”. reading as follows, appears on page 3 of 
the certificate : 

“Feeling confident that Group Insurance secured through companies of un- 
questioned financial standing is the best expression of our appreciation of long 
service and loyalty of our employees, we have insured certain of the employees of 
our mills in the AStna Life Insurance Company of Hartford, Connecticut. 

“The schedule of insurance is shown on the opposite page and the amount of 
insurance in force upon your life is payable in event of death to the beneficiary 
duly designated by you. The life insurance protects your beneficiary in case of your 
death while in the employ of this company and is secured without any expense 
whatsoever to you and without any medical examination. We believe that this 
will be appreciated by you and we are confident that it will be one of the best 
investments your company has made. ‘The benefits are, therefore, mutual and do 
not in any way interfere with the laws of compensation of the State of Washington, 
or with any insuarnce that may be carried by the individual. 

“You are at liberty to name the beneficiary to whom you wish your insurance 
paid in event of death, which beneficiary is subject to change at your request at 
any time. 

“If you do not name a beneficiary or if your last duly designated beneficiary 
does not survive you, then we shall pay your insurance to the person or persons 
whom we deem most entitled to receive it. 

“Should you become totally and permanently disabled before attaining the 
age of sixty years, the amount of insurance then in force upon your life will be 
paid to you, upon our request, in one sum or in installments, subject to the terms 
and conditions of the policy, in lieu of all other benefits provided for under the 
group policy. 

“It is the writer’s personal belief that your beneficiary will appreciate this in- 
surance in case of your death.” 

\t the time the certificate was issued, Miller designated his wife as his bene- 
ficiary by writing her name upon a beneficiary designation card delivered to him 
by his employer with the insurance certificate. Nowhere in the insurance certificate 
does the name of the beneficiary appear; in fact, there is no space provided or 
place indicated in the certificate in which to write the name of the beneficiary. 
The beneficiary designation card was filed by the employer in its office. 

_ Mrs. Miller died in 1928. On December 19, 1929, approximately sixteen months 
Prior to Miller’s death, which occurred April 27, 1930, Miller designated respondent 
Marie Elizabeth Koch, his sister, as his beneficiary. She was designated as bene- 
ficiary in consideration of nursing and caring (the agreement was oral) for her 
brother the remainder of his life. She later refused to carry out the agreement, 
and returned to her home in Montana. The evidence as to whether Miller called 
at the office of the lumber company and there made out the card changing his 
beneficiary or whether the lumber company representative called at Miller’s home 
to have a beneficiary designated is in sharp conflict. Appellant insists that an office 
employee of the lumber company visited Mr. Miller at his home; that to the latter 
Was given by that office employee a beneficiary card, and the attention of the in- 
sured was directed to the fact that the beneficiary named, Mr. Miller’s wife, died in 


1928; that thereupon Mr. Miller signed the card designating his sister, respondent 
Koch, as his beneficiary. 
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Respondents claim that, in response to a letter written to Mr. Miller by the 
lumber company a few days prior thereto, Mr. Miller called at the lumber com- 
pany’s office December 19, 1929, and signed and delivered a new beneficiary card to 
the lumber company, naming respondent Koch as his beneficiary. That card reads 
as follows: 

“Tmportant 
“St. Paul & Tacoma Lumber Company 

“Gentlemen: I, Peter Miller—name of insured—Residing at 2116 So. Sheridan 
—Address of insured—hereby name as beneficiary of my group insurance policy 
the following person or persons: 

“Marie Elizabeth Koch Sister 

“Name of first beneficiary Relationship to me 
“R. 2, Billings, Montana 
“Address of Ist beneficiary. 

“Return this card to your Foreman when completed. 

“If any other settlement is desired, please designate on back of card.” 

On the back of the card is the following: 

“This card signed and beneficiary designated by Peter Miller in presence of 
Harry W. Naubert, Dec. 19, 1929. 

“(Signed ] Harry W. Naubert.” 

The court’s findings of fact, so far as material, read as follows: 

“That the plaintiff who is the sister of said Peter Miller, came to Tacoma 
from her home in Montana to nurse her brother, Peter Miller, during his illness 
and failing health, together with her husband in December, 1929; That in con- 
sideration of the promises of the plaintiff to her brother to nurse and care for him 
during the remainder of his natural life, and to pay the funeral expenses of said 
Peter Miller, he then and there agreed with his sister to make her the beneficiary 
under said group insurance policy No. 403; that she was so designated as beneficiary 
in consideration of such future services and the expenditures to be made by her; 
that Mrs. Koch subsequently refused to carry out her agreement. 

“That the defendant, Grafton, has become indebted for funeral and burial ex- 
penses of said Peter Miller in the sum of $554.00 which sum is due and payable to 
him out of the registry of the Court from said sum of $1,000.00, less costs incurred 
by said lumber company; 

“That on, to wit, January 21, 1930, said Peter Miller delivered to the defendant, 
Lula Pilant, said benefit certificate No. 403, in the presence of witnesses with the 
intention of making said Lula Pilant beneficiary of said certificate; 

“That no notification of the intention of the said Peter Miller to make Lula 
Pilant the recipient of the proceeds thereof was ever given in writing or orally by 
Peter Miller or anyone else to the St. Paul or Tacoma Lumber Co.; that said Lula 
Pilant was a friend of several years standing of said Peter Miller; that said Lula 
Pilant retained possession of said certificate from said date until the trial of said 
action; 

“That the plaintiff herein came to Tacoma from Billings, Montana and cared 
for her said brother, Peter Miller, from about December 4th, 1929, until January 
15, 1930, paying all grocery bills and caring for him during’ said time, he being 
ill and confined to his bed practically all of said time; that said brother and 
sister parted at that time on friendly terms; and said Peter Miller gave her over 
$200.” 

While respondent Koch denied that there was any agreement between her 
and her brother, the evidence preponderates in support of the finding that Mrs. 
Koch agreed to come to Tacoma and care for her brother until his death, in 
consideration of receiving all of his property and the proceeds of the insurance 
policy, subject to the payment of his funeral expenses and other debts. 


Shortly prior to the signing of the card designating respondent Koch as his 
beneficiary, the decedent and his sister and her husband went to the Tacoma 
Mausoleum and selected a crypt for Mr. Miller. Of the purchase price of $350 
for the crypt, Mrs. Koch paid $45. An application to take crypt, subject to the 
tules of the Mausoleum Company, was signed by Mr. Miller and by Mr. Koch, 
but not signed by Mrs. Koch. With reference to the payment of the balance due 
on the crypt, there was written on the application, “To come from insurance oF 





Life] Koch v. Aftna Life Ins. Co. of Hartford, Conn. 309 


otherwise. St. Paul insurance.” The application covered crypt 10, row D, sec- 
tion 12. The insurance policy was not, nor was any other property, pledged for 
the payment of the crypt. Upon the death of Mr. Miller, his executor applied 
for a different crypt, viz., crypt 12, row D, section 12, and stated in the applica- 
tion, “To be paid from Peter Miller Estate.” 


A general claim against the estate was filed by the Mausoleum Company and 
by the undertakers. Both claims were approved by the executor as general 
claims against the estate, and at the request of the executor were by order of 
the court directed to be paid. Mr. Miller’s will provided: “I direct that my exec- 
utor, hereinafter named, as soon as there shall be sufficient funds in his hands, 
shall pay my funeral expenses and all my just debts.” 

Before respondent Koch and her husband returned to Montana, the latter 
was released by the Mausoleum Company, with Mr. Miller’s consent, from the 
application for the crypt, and his name was scratched off of the application. The 
$45 paid on account by Mrs. Koch was repaid to her by Mr. Miller, who gave 
her $50 and an additional sum of $200 to return to Montana. 


[1-3] The finding of the court that Mr. Miller gave the insurance certificate 
to the appellant for the purpose of making her his beneficiary is amply sup- 
ported by competent testimony. The court was of the view that, though the 
certificate was given to the appellant, to whom manual delivery of it was made 
with the intention of vesting her with the title to the $1,000 payable thereunder, 
the gift was ineffectual, because the lumber company was not notified of the 
change of beneficiary, and the lumber company had made no record of such 
change. 

The finding that the funeral and burial expenses were payable out of the 
proceeds of the insurance policy is not supported by the evidence. 


The insurance certificate was not assigned or pledged by Miller for that 
purpose. Less than a week subsequent to the time that the purported contract 
with the Mausoleum Company was made, Mr. Miller designated his sister as 
deneficiary under the certificate. Respondent Koch could not have pledged the 
policy for the payment of burial expenses, as she had not at that time been 
designated as beneficiary. The money she advanced was repaid to her by Mr. 
Miller prior to her return to Montana when she abandoned her agreement to 
nurse her brother in consideration of receiving his property and the insurance 
money. With the consent of Mr. Miller, the signature of Mrs. Koch’s husband 
to the application for a crypt was canceled by the Mausoleum Company. Mr. 
Miller was interred in a different crypt, one selected by his executor after Mr. 
Miller's death. The Mausoleum Company filed a general claim therefor against 
the estate of the decedent. The executor approved that claim, which, upon the 
application of the executor, was by the court ordered paid out of the funds of 
the estate. By his will Mr. Miller provided for the payment of such claims from 
the funds of his estate. The insurance money never became, nor do any of the 
parties now contend, that the $1,000 insurance money became a part of the Miller 
estate. 

By the contract between the insurance company and the employer on the 
one side and Peter Miller on the other, Miller having designated respondent 
Koch as his beneficiary, the insurance company agreed to pay the amount of 
the policy to respondent Koch. By her designation as beneficiary, Mrs. Koch 
nad a mere expectancy, revocable at the pleasure of Mr. Miller, the insured. 
Cade v. Woodmen of the World, 27 Wash. 218, 67 P. 603. Miller could, under the 
terms of the certificate, change his beneficiary at any time. The letter, which is 
a part of the insurance certificate, provides that: “You are at liberty to name 
the beneficiary to whom you wish your insurance paid in event of death, which 
beneficiary is subject to change at your request at any time.” 


If no beneficiary had been designated, or if the designated beneficiary pre- 
deceased Miller, who did not name another beneficiary, then Miller’s employer 
was authorized by the certificate, as follows, to pay, upon the death of Miller, 
the insurance fund to the person or persons selected by the employer: “If you 


do not name a beneficiary or if your last duly designated beneficiary does not 
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survive you, then we shall pay your insurance to the person or persons whom 
we deem most entitled to receive it.” 


Miller, the insured, had the right to change beneficiaries. Nowhere in his 
*nsurance contract is there any provision that to effect a change of beneficiaries 
he shall observe certain required forms and methods. By the express terms of 


the contract, Miller was given the right to change the beneficiary named by 
him. . 


Neither expressly nor impliedly does the contract provide that Miller can- 
not change the beneficiary unless he complies with requirements pertaining 
thereto imposed by the insurer and his employer. The manner in which the 
employer kept its record of insurance certificates and the beneficiaries designated 
was a business method of the employer. How the records were to be kept was 
not provided by the insurance contract. It was not a condition precedent to 
the changing of beneficiaries that the insured sign a card submitted to him by 
his employer. An oral designation would have been a valid designation. The 
consent of the employer was not essential to effectually designate a beneficiary. 
The only purpose of notice to the employer was for its protection; that is, 
notice was not necessary except that the employer might be prejudiced through 
jack of notice by payment to another person. 


The right of Miller to change his beneficiary is expressly reserved to the 
insured in the insurance certificate. No mode was provided by the contract by 
which the change of beneficiary was to be effected. The insurance certificate 
or policy does not prescribe the time when a change shall become effective. The 
msurance contract does not specify the act essential to effectuate the change of 
beneficiaries. It logically follows that any act clearly indicating the intention 
of the insured to change his beneficiary will effectuate the change. Under the 
terms of the contract in the case at bar, the insured did all that was required 
of him in order to effect a change of beneficiary; the only thing lacking to com- 
plete the change was the performance of a ministerial act on the part of the 
employer—that is, the noting on ‘a designation card the change oe the filing 
of that card with the records of the employer. 


[4] A policy of insurance may, as any other chose in action, be made the 
subject of gift or of assignment. 37 C. J. p. 425, § 129. 

While mutual benefit certificates, ordinary life policies, and group life in- 
surance contracts differ in some respects, there is no difference in the rules of 
law applicable to the change of beneficiaries where the respective contracts 
expressly permit the insured to change at will his beneficiary and where there 
is no by-law, statute, or requirement in the policy respecting the mode of chang- 
ing beneficiaries. It follows that, under the facts in the case at bar, by the 
delivery of the insurance certificate to the appellant with the intention of giving 
to her the proceeds of that policy upon his death, Miller made a valid gift of 
the insurance policy to the appellant, and thereby designated her as his bene- 
ficiary. 

In Heinzman, Guardian, v. Whiteman, Adm’r, 81 Ind. 29, 139 N. E. 329, 331, 
it was held that: “It will be observed that the cross-complaint under consider- 
ation alleges that said Supreme Tribe of Ben Hur, which issued the certificate 
of insurance in suit, was a fraternal benefit society. It is well settled that the 
beneficiaries named in such certificates may be changed by the members to 
whom they are issued, free from all limitations or restrictions, except those im- 
posed by law, or such as are imposed by the articles of incorporation or the 
by-laws of the society, or by the terms of the certificates themselves. In other 
words, since the provision of any statute affecting such a certificate, as well 
as the articles of incorporation and by-laws of the association, become a part 
of the contract of insurance, the general rule may be said to be that the holder 
of such a certificate has the right to change the beneficiary named therein, 
unless the contract provides to the contrary. [Citing cases.] It is clear that, 
where no mode for making a change in the beneficiary is prescribed, the same 
may be effected in any way the insured may choose, so long as he expresses @ 
clear intent to make the change. 29 Cyc. 130; 14 R. C. L. 1390.” 
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In Suelflow v. Supreme Lodge, Knights & Ladies of Honor, 165 Wis. 291, 
162 N. W. 346, 349, the court said: 

“Now we have seen that the assured was competent to change the beneficiary 
without her consent. There was no written law to the contrary, and the un- 
written law gave him such right, subject to the provisions of the insurance con- 
tract and the rules and regulations of the society which issued the certificate. 
There was no provision’on the subject in the certificate, nor, so far as we can 
discover from the evidence, was the matter dealt with by the constitution, by- 
laws or regulations of the society. The constitution provided for payment at 
maturity of the amount mentioned ‘to such member or members of the family 
of said deceased, or to any person or persons dependent or related to him, or 
her, as he or she may have directed.’ No particular manner of giving directions 
was mentioned. Of course, the direction in the certificate would govern in the 
absence of any other. 

“There being no proof that the manner of making a change of beneficiaries 
was prescribed by the constitution, by-laws, or regulations of the corporation, it 
must be presumed that the assured was left to change the beneficiary within the 
designated class as he saw fit. Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 62 
L. R. A. 982, 99 Am. St. Rep. 1004. It is elementary ‘that where no formalities 
are required, a change of beneficiaries can be made in any way indicating the 
intention of the member.’ Benefit Societies and Life Insurance, Bacon (3d Ed.) 
§ 308a, and cases cited. The text, supported by the authorities, contains this in 
effect: Where neither the constitution nor by-laws prescribe any formalities for a 
change of benefiicary, any definite designation of a different beneficiary will suffice. 
It may be made by a paper signed by the member, expressing his intention and 
mailed to the society. ‘The disposal of the benefit may be made by a mere 
direction of the insured.’” 

In Hirschl v. Clark, 81 Iowa, 200, 47 N. W. 78, 80, 9 L. R. A. 841, notice 
of change of beneficiary was not received by the insurer until after the death of 
the insured. The court said: “By the very terms of the contract, the change of 
the beneficiary is a mere direction to the association, which it is bound to obey. 
The ‘disposal of the benefits’ may be made by the mere direction of the insured. 
This act does not require the assent of the association. It is not a new contract 
between the insurer and the insured. If the association receives notice of the 
change in the beneficiary before it has been in any way prejudiced, it would seem 
that it would be bound to obey the direction.” 

In Brinsmaid . Iowa State Traveling Men’s Association, 152 Iowa, 134, 132 
N. W. 34, 35, 42 L. R. A. (N. S.) 1161, Ann. Cas. 1913B, 1282, the court said, 
with reference to change of beneficiary by will and lack of notice of such change 
to the insurer prior to the death of the insured: “Possibly, as suggested by 
appellants, such notice might be conducive to the orderly transaction of business. 
On the other hand, it would be a limitation on the freedom of the member in 
disposing of the benefit to be derived from his contract, and we know of no 
reason for insisting on the association exacting such notice when by failing to 
require it in its by-laws a contrary wish has been evidenced. Neither notice to 
the association nor consent by it thereto was essential to the change of 
beneficiaries.” 

In changing his beneficiary, Miller was not bound by the company’s regulation 
—filling blanks on a designation card—as that was simply a record kept by the 
employer for its own convenience. 

“The insured, however, in changing his beneficiary, is not bound by a mere 
regulation or matter of practice, put in effect for the convenience of the 
insurance company.” 2 Cyc. of Insurance Law, 863. 

No writing was necessary, the contract not providing otherwise, to effect 
assignment of the insurance certificate. 6 Cyc. of Insurance Law, 5147. 

“A distinction is made in some jurisdictions between an assignment and a 
change of beneficiary, in that an assignment is the transfer by one of his right 
or interest in the property, rests upon contract, and generally requires the delivery 
of the thing assigned, while the right to change the beneficiary is the power to 
appoint, which must be exercised in the manner specified in the contract. There 
is also a distinction in that a substituted beneficiary is not an assignee, at least 
net so as to come within a statute prohibiting certain testimony by parties sustain- 
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ing certain relations to each other. If a policy designates a beneficiary, and also 
provides a certain mode for its assignment, and it is assigned not in the manner 
provided, but by parol and delivery to another, who retains possession, such 
assignee cannot recover as against the designated beneficiary, especially where 
the stipulation as to the manner of changing the benefiicary is not complied with. 
and while the authorities are not in accord, the greater number of cases support 
the theory that noncompliance with the procedure required by a policy in case of 
a change of beneficiary will prevent an assignee thereof from taking the proceeds 
as a new beneficiary, as against the beneficiary named. However, there is con- 
siderable authority which supports the proposition that an assignment may effect 
a change of beneficiary by, in effect, substituting the assignee as a new beneficiary.” 
6 Cyc. of Insurance Law, 5192. 

-“The better and quite generally accepted rule is that such an assignment 
need not be in writing to be valid; in other words, that life insurance policies 
may be validly assigned by parol, the theory being that such a contract is 
governed in this respect by the rules applicable to the ordinary simple, written 
contracts.” 6 Cyc. of Insurance Law, 5195. 

“An equitable assignment occurs when the insured makes a parol assignment 
of . policy on his life and accompanies it by delivery.” 6 Cyc. of Insurance Law, 
5218. 

In Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 949, 62 L. R. A. 982, 99 
Am. St. Rep. 1004, the plaintiff, claiming to be the owner of the policy through 
a gift by the insured, instituted an action to recover the proceeds of the policy. 
The company paid the money into court. The policy provided: “If this policy 
shall be assigned the assignment must be in writing and the company shall not be 
required to notice such assignment until the original or a duplicate thereof is 
filed in the home office.” 

During his life, the decedent delivered the policy to the plaintiff, making a 
parol gift to her, just as the decedent in the case at bar presented the policy to 
the appellant. She accepted and retained the policy during his life, as did the 
appellant in the case at bar. The policy originally provided for payment to 
the insured’s executors, administrators, or assigns. The court held that the donee 
of the policy was entitled to the proceeds, saying: 


“The suggestion that such an agreement cannot be relied upon, because it 
rests entirely in parol, is in conflict with the established rules controlling a 
transfer of property of this nature, where the delivery of the instrument which 
is the evidence of a subsisting obligation is a symbolical delivery of the property, 
and operates as a completed transfer of the title as between the parties to the 
transaction. No particular form of words or written instrument is required by 
the law to constitute an assignment of this class of property. ‘Any order, writing, 
or act which makes an appropriation of the fund amounts to an equitable assign- 
ment, and an oral or written declaration may be as effectual as the most formal 
instrument. * * * The same is true as to gifts of choses in action, if a delivery, 
or what in judgment of law amounts to such, takes place.’ Crook v. Bank [83 
Wis. 31, 52 N. W. 1131, 35 Am. St. Rep. 17], supra; Wilson v. Carpenter, 17 
Wis. 516; Skobis v. Ferge, 102 Wis. 122, 78 N. W. 426. The delivery of the 
instrument is a symbolical delivery of the fund, and the contract or gift becomes 
executed and completed, vesting title in the person receiving it. * * * 

“This condition contains no agreement declaring the policy void in case of a 
transfer not in writing, nor any terms imposing restrictions on the insured to deal 
with third parties concerning it as his property. The provision, at most, is for 
the benefit and protection of the company, which it may assert as against any 
claimant of the proceeds of the policy, other than the beneficiary named therein, 
It does not, however prevent the insured from transferring it as a chose im 
action. We are unable to find anything in the contract or the condition attached 
which takes from the insured the right and power to dispose of the policy by 
any of the methods approved in the law, to the exclusion of the beneficiaries 
named in the policy. Such a policy is not to be distinguished from ordinary 
choses in action, and comes within the operation of the legal rules applicable 
to agreements involving pecuniary obligations. To deprive the policy owner of 
the right given him by the law to dispose of it, we must find clear and binding 
provisions to that effect. * * * 
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“It has been held that the insured, having the power to transfer the policy 
under the law and the terms of the contract, may dispose of it by gift, and, 
when such transfer meets the requirements of the law constituting a gift, the 
title to the fund at its maturity is vested in the donee.” 

We agree with counsel for appellant that to agree with the ruling of the 
trial court would be to make substance out of what the employer considered a 
matter of form. To effect a change of beneficiary no action by the employer was 
required. So long as it learned of the desired change of beneficiary by the 
insured before the money was disbursed, it could not be prejudiced. The trial 
court, though satisfied that the decedent desired appellant to have the insurance 
money, and that the decedent gave the policy to the appellant, was of the view that 
the employer should have been notified of the gift in some manner prior to the 
death of the insured. All that the employer desired was notice before it disbursed 
the money. That notice it has received, and the money was placed in custody 
of the court. 

The gift of the policy to the appellant, together with the actual manual 
delivery of same to her, and the language of the decedent clearly expressing his 
intention to make her the owner of the policy and entitle her to the proceeds, 
operated as a revocation of the mere inchoate right of respondent Koch, pre- 
viously possessed by her through her designation as beneficiary. There was an 
effectual change of beneficiary. The appellant became the owner of the policy, 
free from any claim of the previously designated beneficiary, respondent Koch. 
As such owner, the appellant is entitled to the proceeds of the insurance cer- 
tificate. 

The judgment is reversed, and the cause remanded, with direction to award the 
fund to the appellant. 

Tolman, C. J., and Main and Holcomb, JJ., concur. 

Beals, J. (dissenting in part). 

The rule that such a policy of insurance as that with which we are here 
concerned may be transferred orally is correctly laid down in the majority 
opinion, and the judgment appealed from must therefore be reversed. By the 
same token, however, it seems to me that the bill for the crypt in the mausoleum, 
in which was placed Mr. Miller’s body, should be paid out of the proceeds of 
the policy, as in my opinion Mr. Miller’s intention that this be done appears 
from the evidence as clearly as does his wish that appellant have the balance of 
the proceeds of the policy of insurance. Appellant is nowise in the position of 
a holder of value; she is a mere donee, and takes the policy subject to prior 
equities. 

With this exception, I concur in the result reached by the majority. 
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FIRE 


THE HARDWARE DEALERS’ MUT. FIRE INS. CO. OF WISCONSIN 
v. GLIDDEN CO. et al. No. 4. 
Argued Oct. 16, 1931. Decided Nov. 23, 1931. 
52 Supreme Court Reporter 69. 
4. INSURANCE. 


Statute requiring arbitration clause in fire insurance policies substitutes de- 
termination by arbitration for court trial of single issue of amount of loss suf- 
fered under fire insurance policy (Minn. St. 1927, §§ 3314, 3366, 3512, 3515, 3711). 

(For other cases, see Insurance, Dec. Dig. § 567.) 

11. INSURANCE. 

Statutes requiring arbitration clause for settlement of losses in all fire insur- 
ance policies as condition precedent for doing insurance business within state held 
not denial of either due process or equal protection of the laws (Minn. St. 1927, 
§§ 3314, 3366, 3512, 3515, 3711; Const. U. S. Amend. 14). 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from the Supreme Court of the State of Minnesota. 

Action by the Glidden Company, the Marshall Wells Company, Bank of 
Commerce & Savings, Inc., of Duluth, Minn., etc., and another, on award in fa- 
vor of plaintiffs’ assignor against the Hardware Dealers’ Mutual Fire Insurance 
Company of Wisconsin. Judgment for plaintiffs was affirmed by the Supreme 
Court (181 Minn. 518, 233 N. W. 310), and defendant appeals. 

Affirmed. 

Messrs. Mortimer H. Boutelle and Nathan H. Chase, both of Minneapolis, 
Minn., for appellant. 

Messrs. Homer C. Fulton, of Duluth, Minn., E. M. O’Neill and Arthur E. 
— both of St. Paul, Minn., and Edward L. Boyle, of Duluth, Minn., for ap- 
pellees. 

Mr. Justice Stone delivered the opinion of the Court. 

This case is here on appeal, section 237 (a) of the Judicial Code, 28 USCA 
§ 344(a), from a judgment of the Supreme Court of Minnesota, upholding the 
constitutionality of the arbitration provisions of the standard fire insurance policy 
prescribed by Minnesota statutes. 181 Minn. 518, 233 N. W. 310. 

Appellant, a Wisconsin corporation licensed to carry on the business of writ- 
ing fire insurance in Minnesota, issued, within the state, its policy insuring ap- 
pellees’ assignor against loss, by fire, of personal property located there. _The 
policy was in standard form, the use of which is enjoined by statutes of Minne- 
sota on all fire insurance companies licensed to do business in the state. Mason's 
Minn. Stat. 1927, §§ 3314, 3366, 3512, 3515, 3711. Failure to comply with the 
command of the statute is ground for revocation of the license to do business, 
section 3550, and willful violation of it by any company or agent is made a crim- 
inal offense, punishable by fine or imprisonment. Sections 35155, 9923. 

A fire loss having occurred, the insured appointed an arbitrator, and demand- 
ed of petitioner that the amount be determined by arbitration as provided by the 
policy? The appellant having refused to participate in the arbitration, the in- 


i1Mason’s Minn. Stat. 1927, § 3512. “* * * In case of loss, except in case of total loss 
on buildings, under this policy and a failure of the parties to agree as to the amount of the 
loss, it is mutually agreed that the amount of such loss shall, as above provided, be ascertained 
by two competent, disinterested and impartial appraisers who shall be residents of this state, 
the insured and this company each selecting one within fifteen days after a statement of such 
loss has been rendered to the company, as herein provided, and in case either party fail to 
select an appraiser within such time, the other appraiser and the umpire selected, as herein 
provided may act as a board of appraisers, and whatever award they shall find shall be as 
binding as though the two appraisers had been chosen ; and the two so chosen shall first select 
a competent, disinterested and impartial umpire; provided, that if after five days the two ap- 
praisers cannot agree on such an umpire, the presiding judge of the district court of the 
county wherein the loss occurs may appoint such an umpire upon application of either party in 
writing by giving five days’ notice théreof in writing to the other party. Unless within fifteen 
days after a statement of such loss has been rendered to the company, either party, the 
assured or the company, shall have notified the other in writing that such party demands aq 
appraisal, such right to an appraisal shall be waived; the appraisers together shall then esti 
mate and appraise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two shall deter- 
mine the amount of the loss; * * *” 
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sured, in accordance with the arbitration clause, procured the appointment of an 
umpire to act with the arbitrator designated by the insured. The arbitrator and 
umpire thus selected proceeded to determine the amount of the loss, and made 
their award accordingly. 

In the present suit, brought to recover the amount of the award, the appell- 
ant set up by way of defense, the single point relied on here, that so much of the 
statutes of Minnesota as require the use by petitioner of the arbitration provisions 
of the standard policy infringes the due process and equal protection clauses .of 
the Fourteenth Amendment. In rejecting this contention and in sustaining a re- 
covery of the amount of the award, the Supreme Court of Minnesota, consistent- 
ly with its earlier decisions, ruled that the authority of the arbitrators did not ex- 
tend to a determination of the liability under the policy, which was a judicial 
question, reserved to the courts, but that their decision as to the amount of the 
loss is conclusive upon the parties, unless grossly excessive or inadequate, or 
procured by fraud. See Glidden Co. v. Retail Hardware Mut. Fire Ins. Co., 181 
Minn. 518, 521, 522, 233 N. W. 310; Abramowitz v. Continental Ins. Co., 170 
Minn. 215, 212 N. W. 449; Harrington v. Agricultural Ins. Co., 179 Minn. 510, 
229 N. W. 792, 68 A. L. R. 1340, 

This type of arbitration clause has long been commonly used in fire insurance 
policies, both in Minnesota and elsewhere, and, when voluntarily placed in the in- 
surance contract, compliance with its provisions has been held to be a condition 
precedent to an action on the policy.. Gasser v. Sun Fire Office, 42 Minn. 315, 44 
N. W. 252; Hamilton v. Liverpool, London & Globe Ins. Co., 136 U. S. 242, 10 
S. Ct. 945, 34 L. Ed. 419; Scott v. Avery, 5 House of Lords, 811, 854. See Red 
Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 121, 44 S. Ct. 274, 68 L. Ed. 582. 

Appellees insist that the use of the clause here was voluntary, since the ap- 
pellant was not compelled to write the policy, and that in any case appellant, by 
long acquiescence in the statute, is estopped to challenge, after the loss, the right 
of the insured to rely upon it. Without stopping to examine these contentions, 
we assume that appellant’s freedom of contarct was restricted by operation of the 
statute, and pass directly to the question decided by the state court, whether the 
Fourteenth Amendment precludes the exercise of such compulsion by the legisla- 
tive power. 

[1-3] The right to make contracts embraced in the concept of liberty guaran- 

teed by the Fourteenth Amendment is not unlimited. Liberty implies only free- 
dom from arbitrary restraint, not immunity from reasonable regulations and pro- 
hibitions imposed in the interests of the community. Chicago, Burlington & Quin- 
cy R. R. Co. v. McGuire, 219 U. S. 549, 567, 31 S. Ct. 259, 55 L. Ed. 328. Hence 
legislation otherwise within the scope of acknowledged state power, not unrea- 
sonably or arbitrarily exercised, cannot be condemned because it curtails the 
power of the individual to contract. McLean v. Arkansas, 211 U. S. 539, 29 S. Ct. 
206, 53 L. Ed. 315; Schmidinger v. Chicago, 226 U. S. 578, 33 S. Ct. 182, 57 L. Ed. 
364; German Alliance Insurance Co. v. Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189; Erie R. R. v. Williams, 233 U. S. 685, 34 S. 
Ct. 761, 58 L. Ed. 1155, 51 L. R. A. (N. S.) 1097; Keokee Cons. Coke Co. v. 
Taylor, 234 U. S. 224, 34 S. Ct. 856, 58 L. Ed. 1288. 
_ [4-7] The present statute substitutes a determination by arbitration for trial 
in court of the single issue of the amount of loss suffered under a fire insurance 
policy. As appellant’s objection to it is directed specifically to the power of the 
state to substitute the one remedy for the other, rather than to the constitution- 
ality of the particular procedure prescribed or followed before the arbitrators, it 
suffices to say that the procedure by which rights may be enforced and wrongs 
remedied is peculiarly a subject of state regulation and control. The Fourteenth 
Amendment neither implies that all trials must be by jury, nor guarantees any 
particular form or method of state procedure. See Missouri ex rel. Hurwitz v. 
North, 271 U. S. 40, 46 S. Ct. 384, 70 L. Ed. 818. In the exercise of that power 
and to satisfy a public need, a state may choose the remedy best adapted, in the 
legislative judgment, to protect the interests concerned, provided its choice is not 
unreasonable or arbitrary, and the procedure it adopts satisfies the constitutional 
requirements of reasonable notice and opportunity to be heard. 

[8, 9] The records and briefs present no facts. disclosing the reasons for the 
enactment of the present legislation or the effects of its operation, but, as it deals 
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with a subject within the scope of the legislative power, the presumption of con- 
stitutionality is to be indulged. O’Gorman & Young, Inc., v. Hartford Fire Ins. 
Co., 282 U. S. 251, 51 S. Ct. 130, 75 L. Ed. 324; see Standard Oil Co. v. Marys- 
ville, 279 U. S. 582, 584, 49 S. Ct. 430, 73 L. Ed. 856; Ohio ex rel. Clarke v. Decke- 
bach, 274 U. S. 392, 397, 47 S. Ct. 630, 71 L. Ed. 1115. We cannot assume that 
the Minnesota Legislature did not have knowledge of conditions supporting its 
judgment that the legislation was in the public interest, and it is enough that, 
when the statute is read in the light of circumstances generally known to attend 
the recovery of fire insurance losses, the possibility of a rational basis for the 
legislative judgment is not excluded. 

[10, 11] Without the aid of the presumption, we know that the arbitration 
clause has long been voluntarily inserted by insurers in fire policies, and we share 
in the common knowledge that the amount of loss is a fruitful and often the only 
subject of controversy between insured and insurer; that speedy determination of 
the policy liability such as may be secured by arbitration of this issue is a matter 
of wide concern, see Fidelity Mut. Life Ass’n v. Mettler, 185 U. S. 308, 22 S. Ct. 
662, 46 L. Ed. 922; Farmers’ & Merchants’ Ins. Co. v. Dobney, 189 U. S. 301, 23 
S. Ct. 565, 47 L. Ed. 821; that, in the appraisal of the loss by arbitration, expert 
knowledge and prompt inspection of the damaged property may be availed of to 
an extent not ordinarily possible in the course of the more deliberate processes of 
a judicial proceeding. These considerations are sufficient to support the exercise 
of the legislative judgment in requiring a more summary method of determining 
the amount of the loss than that afforded by traditional forms. Hence the re- 
quirement that disputes of this type arising under this special class of insurance 
contracts be submitted to arbitrators cannot be deemed to be a denial of either 
due process or equal protection of the laws. 

[12, 13] Granted, as we now hold, that the state, in the present circumstances, 
has power to prescribe a summary method of ascertaining the amount of loss, the 
requirements of the Fourteenth Amendment, so far as now invoked, are satisfied 
if the substitute remedy is substantial and efficient. See Crane v. Hahlo, 258 U. 
S. 142, 147, 42 S. Ct. 214, 66 L. Ed. 514. We cannot say that the determination by 
arbitrators, chosen as provided by the present statute, of the single issue of the 
amount of loss under a fire insurance policy, reserving all other issues for trial 
in court, does not afford such a remedy, or that in this respect it falls short of 
due process, more than the provisions of state workmen’s compensation laws for 
establishing the amount of compensation by a commission, New York Central 
R. R. Co. v. White, 243 U. S. 188, 207-208, 37 S. Ct. 247, 61 L. Ed. 667, L. R. A. 
1917D, 1, Ann. Cas. 1917D, 629; Mountain Timber Co. v. Washington, 243 U. S. 
219, 235, 37 S. Ct. 260, 61 L. Ed. 685, Ann. Cas. 1917D, 642; or the appraisal by a 
commissioner of the value of property taken or destroyed by the public, made con- 
trolling by condemnation statutes, Dohany v. Rogers, 281 U. S. 362, 369, 50 S. Ct. 
209, 74 L. Ed. 904, 68 A. L. R. 434; Long Island Water Supply Co. v. Brooklyn, 
166 U. S. 685, 695, 17 S. Ct. 718, 41 L. Ed. 1165; Crane v. Hahlo, supra, page 147 
of 258 U. S., 42 S. Ct. 214; or findings of fact by boards or commissions which, 
by various statutes, are made conclusive upon the courts, if supported by evidence, 
Tage Bros. & Moorhead v. United States, 280 U. S. 420, 50 S. Ct. 220, 74 L. Ed. 
524; I. C. C. v. Union Pacific R. R. Co., 222 U. S. 541, 32 S. Ct. 108, 56 L. Ed. 
308; Virginian Ry. Co. v. United States, 272 U. S. 658, 663, 47 S. Ct. 222, 71 L. 
Ed. 463; Silberschein v. United States, 266 U. S. 221, 45 S. Ct. 69, 69 L. Ed. 
256; Ma-King Products Co. v. Blair, 271 U. S. 479, 46 S. Ct. 544, 70 L. Ed. 1046. 

Affirmed. 


SUN INS. OFFICE v. SCOTT. 
NORWICH UNION FIRE INS. SOC., LIMITED, v. SAME. 
HOME INS. CO. OF NEW YORK v. SAME. Nos. 28-30. 


Argued Oct. 22, 1931. Decided Nov. 23, 1931. 


52 Supreme Court Reporter 72. 
1. INSURANCE. 
Attachment of “loss payable clause” to fire insurance policies did not affect 
provision against mortgage, even though agent without power to waive provision 
knew of mortgage; and where mortgage placed by insured either before or after 





Fire] Sun Insurance Office v. Scott 317 


such attachment was in force at time of fire, insured could not recover on poli- 
cies. 
(For other cases, see Insurance, Dec. Dig. § 382.) 
2. INSURANCE. a as 
Provisions in fire insurance policies prohibiting chattel mortgages without 
consent indorsed on policy are valid stipulations, breach of which constitutes 
complete defense. 
(For other cases, see Insurance. Dec. Dig. § 377[2].) 
3. INSURANCE. 


“Loss payable clause” does not inform insurer of existence of chattel mort- 
gage, but protects insured’s creditor, without property interest, against loss by 
fire. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

4. INSURANCE. 


Attachment of “loss payable clause” is consistent with condition against 
change of interest or incumbrance of insured’s property, and in no wise affects 
such condition. 

(For other cases, see Insurance, Dec. Dig. § 382.) 

5. INSURANCE. 


Attachment of consistent “loss payable clause” to three policies sued on, with 
knowledge of chattel mortgage, is insufficient to show custom adverse to normal 
effect of such clause. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

6. INSURANCE. j . ; 

Statute held in fire insurance case to determine only fact of agency, leaving 
scope thereof to be defined by applicable common-law principles (Gen. Code Ohio, 
§ 9586). 

The Ohio statute makes person who solicits or takes an application 

for insurance the company’s agent, “anything in the applications or pol- 

cies to the contrary notwithstanding.” 

(For other cases, see Insurance, Dec. Dig. § 78.) 

7. INSURANCE. 

Fire insurance policies held to have deprived agent of power to waive express 

provision against incumbrance of subject of insurance. 


The policies provided that “no officer, agent or other representative 

of this Company shall have power to waive any provisions or conditions 

of this Policy except such as by the terms of such Policy may be the sub- 

ject of agreements indorsed hereon or added hereto; and as to such pro- 

visions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions 
unless such waiver, if any, shall be written upon or attached hereto.” 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

_ On Writs of Certiorari to the United States Circuit Court of Appeals for the 
Sixth Circuit. 

Three separate actions by J. M. Scott against the Sun Insurance Office, 
against the Norwich Union Fire Insurance Society, Limited, and against the 
Home Insurance Company of New York. Judgments for plaintiff were affirmed 
by the Circuit Court of Appeals [46 F.(2d) 10], and defendants bring certiorari. 

Reversed and remanded. 


Mr. Rolland M. Edmonds, of Columbus, Ohio, for petitioners. 
Messrs. F. S$. Monnett, of Columbus, Ohio, and Elwood Murphy, for respond- 
ent. 
Mr. Justice Roberts delivered the opinion of the Court. 
The respondent instituted five actions in a common pleas court in Ohio on as 
many policies of fire insurance. The causes were removed to the District Court 
for Southern Ohio, where they were consolidated, tried together, and resulted in 
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verdicts and judgments for respondent. On appeal two of these judgments were 
reversed, and the three here under review were affirmed.’ We granted certiorari? 

Each suit seeks recovery upon a fire policy issued upon wool belonging to 
respondent. In each, defense was made that he placed a chattel mortgage on the 
property in violation of a provision of the policy as follows: “This entire policy, 
unless otherwise provided by agreement endorsed hereon or added hereto, shall 
he void * * * if the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be * * * personal property and be or be- 
come incumbered by a chattel mortgage.” 

It is admitted that on June 19, 1926, the respondent executed a chattel mort- 
gage on the insured property to a bank, and that the mortgage continued in force 
at the time of the fire. The policies of the Sun Insurance Office and the Norwich 
Union Fire Insurance Society, Limited, were issued on June 14, 1926. That of 
the Home Insurance Company of New York bore date July 6, 1926. Each of the 
policies had attached to it a “loss payable clause” reading substantially as follows: 

‘Any loss under this policy that may be proved due the assured shall be payable 
to the assured and Cumberland Savings Bank Co., Cumberland, Ohio, subject, 
nevertheless, to all the terms and conditions of the policy.” 

These riders were attached by the local agent of petitioners, to the Sun and 
Norwich policies after their issuance, and to the Home policy on the date it was 
issued. 

To the petitioners’ defense of violation of the chattel mortgage clause, the 
respondent answered that the loss payable clause, as a matter of law, constituted 
a waiver and a recognition of the interest of the bank as chattel mortgagee. He 
averred, moreover, that by custom in the community in which the policies were 
written such clause was so understood and was customarily used for the purpose 
of giving the insurers’ consent to chattel mortgages. In the alternative he insisted 
that under section 9586 of the Ohio General Code a person who sgolicits insurance 
and procures the application therefor must be held to be the agent of the party, 
company, or association thereafter issuing a policy upon such application or a re- 
newal thereof, anything in the application or policy to the contrary notwithstand- 
ing; and that if the loss payable clause did not have the effect for which he con- 
tended, nevertheless the agent who wrote the policies and attached the clause 
knew of the existence of the chattel mortgage, and his knowledge was to be im- 
puted to the insurers and constituted an agreement on their part that notwith- 
standing the mortgage the insurance should remain in force. 

To this petitioners replied by denying any such custom as was alleged, and 
quoted a provision appearing in each of the policies that “no officer, agent or 
other representative of this Company shall have power to waive any provision or 
condition of this Policy except such as by the terms of this Policy may be the 
subject of agreement endorsed hereon or added hereto; and as to such provisions 
and conditions no officer, agent, or representative shall have such power or be 
deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto.” 

The Court of Appeals held that under the law of Ohio the chattel mortgage 
was valid as between respondent and the bank, and would have avoided the pol- 
icies except for the loss payable clause, which it held either by its own force or 
by its customary use for the purpose constituted a waiver and consent on the part 
of the insurers. On this ground it affirmed the judgments. 

[1-3] We are of opinion that upon the uncontradicted facts the petitioners 
made out a valid defense to the suits and were entitled to directed verdicts in 
their favor. The provision in the policies prohibiting chattel mortgages without 
consent indorsed on the policy is intended to reduce the moral hazard, and is a 

valid stipulation, the violation of which constitutes a complete defense. Hunt v. 
Springfield Fire & Marine Insurance Co., 196 U. S. 47, 25 S. Ct. 179, 49 L. Ed. 
381. The loss payable clause above quoted is not informative to the insurer of 
the existence of a chattel mortgage, but performs the office of protecting a cred- 
itor of the insured who has no interest in the insured property by mortgage or 
otherwise against the eventuality of fire loss. 

1c. C. A.) 46. FP. (2d) 3. 

2283 U. S. 814, 815, 51 S. Ct. 487, 75 L Ed 1431 
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[4] In Bates v. Equitable Insurance Co., 10 Wall. 33, 19 L. Ed. 882, a policy 
contained a covenant that if the property were sold the insurance should cease un- 
less consent of the insurer to the sale were given in writing. The policy was in- 
dorsed, “payable, in case of loss, to E. C. Bates,” to whom it appeared the insured 
goods had been sold. There was no evidence except the indorsement of any con- 
sent to accept Bates, the purchaser, as the party whose interest was insured. It 
was said of the practice of making such loss payable indorsements : 

“It is a mode of appointing that the loss of the party insured shall be paid 
by the company to such third person. This transaction is a very common mode of 
furnishing a species of security by a debtor to his creditor, who may be willing to 
trust to the debtor’s honesty, his skill and success in trade, but who requires in- 
demnity against such accidents as loss by fire, or the perils of navigation. * * * 

“In the face of this frequent use of the two indorsements on the policy, it 
cannot be held that they imply of themselves a knowledge of the sale or a consent 
to insure the purchaser.” 

We are of opinion that the doctrine announced in the Bates Case is controll- 
ing here; that the attachment of a loss payable clause is entirely consistent with 
the condition against change of interest, or incumbrance of the insured property, 
and does not constitute a waiver of the condition against sale or mortgaging, or a 
consent thereto. 

[5] We find nothing in the record evidencing any customary use in the com- 
munity where the policies were written of a loss payable clause as a consent to 
change of title or encumbrance of the subject-matter of the insurance, beyond the 
fact that in the three instances in question the agent of the insurers did, with al- 
leged knowledge of the chattel mortgage, attach to each of the policies a loss pay- 
able rider. This is clearly insufficient to establish a custom or to change the nor- 
mal office of such an indorsement. 

[6, 7] The respondent insists that laying the loss payable indorsement out 
of view, the uncontradicted evidence that Bracken, the insurers’ local agent, knew 
of the chattel mortgage, constitutes a consent on the part of the insurers that the 
policies should remain in force notwithstanding the incumbrance. He claims that 
for this purpose the knowledge of the agent is that of his principals. Reliance is 
placed upon section 9586 of the Ohio General Code, which makes a person who 
solicits or takes an application for insurance the agent of the company “any- 
thing in the application or policy to the contrary notwithstanding.” He asserts 
that the decisions of the Ohio courts interpreting this statuté are to the effect 
that the agency thus imputed to the solicitor extends to all matters of contract 
with respect to the policy, including consent to the alteration of its terms. 

On its face the statute does not go so far. We have examined the authorities 
cited and fail to find that they give it any such force or effect.2 They do not, as 
respondent claims, define the scope of the agency created by the statute, but leave 
it to be defined by applicable principles of common law. In the present cases the 
policy limits its scope, and we think the written contract must control. 

For the reasons given it is clear that the petitioners did not waive the con- 
dition against incumbrance nor consent to the giving of the chattel mortgage, and 
that there was nothing in the situation which deprived them of their defense 
based upon that condition. 

[8] In the petition for the writ of certiorari and in the argument other de- 
fenses made by the petitioners, which the courts below overruled, were pressed 
- us. It is unnecessary to consider them, as what we have said disposes of 
the cases. 

The judgments must be reversed and the causes remanded for further pro- 
ceedings in accordance with this opinion. 

Reversed. 


*Foster v. Insurance Co., 101 Ohio St. 180, 127 N. E. 365; Hartford Fire Ins. Co. of 
Hartford, Conn. v. Glass, 117 Ohio St. 145, 158 N. E. 93. 
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CENTRAL UNION BANK OF SOUTH CAROLINA v. NEW YORK 
UNDERWRITERS’ INS. CO. No. 3146. 
Circuit Court of Appeals, Fourth Circuit. Oct. 12, 1931. 
52 Federal Reporter (2d) 823. 
2. INSURANCE. 


Fire policies are not assignable. 

Fire insurance contracts are not assignable because of confidence 
reposed by insurer in owner of property. Thus, owner may not sell prop- 
perty and transfer policy to purchaser along with title, for insurer has 
not agreed to insure property in hands of purchaser, nor to assume new 
hazard. 

(For other cases, see Insurance, Dec. Dig. § 199.) 
3. INSURANCE. 

In absence of express contrary restriction, assignment of rights under fire 
policy, as pledge or otherwise as security for debt, is valid. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
4. INSURANCE. 


In absence of special clause, in case of pledge or assignment of fire policy 
as security for debt, breach of policy conditions by insured defeats rights of 
assignee or pledgee as well as rights of insured. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

5. INSURANCE. 

Mortgagee may transfer with his debt such rights as arise from pledge of 
nre policy with him, giving assignee of mortgagee right to enforce same. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

6. INSURANCE. 


In absence of restriction in fire policy or mortgage clause itself, mortgagee 
deld entitled, without consent of insurer, to transfer rights under fire policy, 
along with mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

Appeal from the District Court of the United State for the Eastern District 
of South Carolina, at Columbia; J. Lyles Glenn, Judge. 

_ Action by the Central Union Bank of South Carolina against the New York 
Underwriters’ Insurance Company. From a judgment on a directed verdict in 
favor of defendant, plaintiff appeals. 

Reversed and remanded. 


Albert Lee Wardlaw, of Columbia, S. C. (Elliott, McLain, Wardlaw & EI- 
liott, of Columbia, S. C., on the brief), for appellant. 

Joseph L. Nettles, of Columbia, S. C., for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 


‘This was an action on a fire insurance policy instituted by the Central Union 
Bank of South Carolina, hereafter referred to as plaintiff, against the New York 
Underwriters’ Insurance Company, hereafter referred to as defendant. Verdict 
was directed for defendant, and, from judgment thereon, plaintiff has appealed. 

The property insured belonged to one Anderson. He executed to the Pal- 
metto Trust Company a bond with a mortgage on the property to secure same, 
which required that the mortgagor keep in force insurance on the property for 
the protection of the mortgagee. The Palmetto Trust Company assigned the 
bond and mortgage to the Metropolitan Life Insurance Company; and some 
time thereafter Anderson, pursuant to the provisions of the morigage, procured 
and delivered to the latter company the policy here in suit. Attached to it was 
a New York standard mortgage clause making the loss, if any, payable to that 
company as its interest might appear. The pertinent part of the clause is as 
follows : 

“Loss or damage, if any, under this policy, shall be payable to Metropolitan 
Life Insurance Company, New York, N. Y. as mortgagee (or trustee), as interest 
“Hay appear, and this insurance, as to the interest of the mortgagee (or trustee) 
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only therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property, nor by any foreclosure or other pro- 
ceedings of notice of sale relating to the property, nor by any change in the 
title or ownership of the property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy; Provided, that in 
case the mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or tr-1stee) shall, on demand, pay the same. Provided, 
also, that the mortgagee (or trustee) shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowl- 
edge of said mortgagee (or trustee) and, unless permitted by this policy, it 
shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay the 
premium for such increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void.” 

On November 1, 1930, the Metropolitan Life Insurance Company assigned 
the bond and mortgage for full value to the Coumbia National Bank, the pre- 
decessor of plaintiff, and at the same time delivered to it the policy: in question 
along with the other papers. Some time later the house covered by the policy 
was destroyed by fire; and plaintiff instituted this suit on the policy to recover 
thereunder. It is conceded that, prior to the fire, the policy had become void 
as to Anderson, the insured. 

The judge below based his action in directing a verdict for defendant upon 
the decision of this court in Orenstein v. Star Insurance Co. of America, 10 
F(2d) 754, in which it was held that the standard mortgage clause operates as 
a separate and independent insurance of the mortgagee’s interest, and in ex- 
press terms excepts the insurance from many or all of the deeds and delinquencies 
of the mortgagor. He was of opinion that, because such was the nature of the 
mortgagee’s interest under the standard clause it could not be assigned or trans- 
ferred by the mortgagee along with the note and mortgage without the consent 
of the insurer. We do not think, however, that this conclusion follows. 

{1-3] Most rights under contracts are assignable. 2 R. C. L. 598. The excep- 
tion is where rights are coupled with liabilities, with contracts for personal ser- 
vices or with contracts involving personal confidence. Fire insurance contracts 
are within the class last mentioned, and are held not to be assignable because 
of the confidence reposed by the insurer in the owner of the property. Thus, 
the owner may not sell the property and transfer the policy to the purchaser 
along with the title; for the insurer has not agreed to insure the property in 
the hands of the purchaser nor to assume the hazard involved in his ownership 
and possession. On the other hand, an assignment, not of the policy itself with 
its obligations, but of the owner’s rights thereunder by way of pledge or other- 
wise as security for a debt, is held valid, in, the absence of express restriction to 
the contrary; and the reason for this distinction is that such pledge or assign- 
ment does not affect the personal relationship, i. e., the ownership of the prop- 
erty by the insured, upon the faith of which the policy has been issued. Cooley’s 
Briefs on Insurance (2d Ed.) vol. 2, pp. 1768, 1769; Ellis v. Kreutzinger, 27 Mo. 
311, 72 Am. Dec. 270; True v. Manhattan Fire Ins. Co. (C. C.) 26 F. 83; Stokes 
v. Liverpool & London & Globe Ins. Co., 130 S. C. 521, 126 S. E. 649. 


[4] In the simple case of pledge or assignment of a policy as security for 
a debt, breach of the conditions of the policy by the insured defeats the rights 
of the assignee or pledgee, as well as the rights of the insured himself. To pro- 
tect the assignee from forfeiture from such cause, the New York standard mort- 
gage clause was devised, providing that the interest of the mortgagee under the 
policy should not be invalidated by any act or neglect of the mortgagor. While, 
as said in the Orenstein Case, this operates as a separate and independent in- 
surance of the mortgagee’s interest, there is in reality only one contract of in- 
surance, the contract made with the mortgagor. The mortgage clause is a pro- 
vision of that contract made for the benefit of a third person, the mortgagee, 
pon an agreement that the rignts of the mortgagee thereunder are not to be 
invalidated by acts or neglect of the mortgagor. The question in the case here 
is: Are the rights of the mortgagee in the policy and under such clause assign- 
able without the consent of the company? It is clear that the answer to this 
question depends upon whethe. with the rights of the mortgagee under the 
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policy is involved such a relationship of personal confidence as would result in 
a change in the risk or hazard as a result of the transfer. 

[5] There can be no question, of course, but that the mortgagee may trans- 
fer with his debt such rights as arise from the pledge of the policy with him, 
or that the assignee of the mortgagee upon such transfer has the right to en- 
force the same. The question is the narrower one as to whether the right of 
the mortgagee to recover on the policy, unaffected by the acts and defaults of 
the mortgagor, may be thus transferred; and this involves a consideration of 
the nature of the mortgage clause. Does that clause evidence a particular trust 
and confidence in the mortgagee, or is the trust rather in the mortgagor? Does 
‘he transfer of the rights of the mortgagee increase the hazard, or substitute a 
different risk, or is the hazard for all practical purposes the.same? We think 
:t clear that the latter is the case. The whole of the added protection of the 
clauses, relates, not to acts and omissions of the mortgagee, but to those of the 
mortgagor. Its purpose is that the policy shall stand as security for the debt 
unaffected by the mortgagor’s conduct; and the agreement of the company to 
remain bound notwithstanding the acts or omissions of the mortgagor evinces 
confidence, not in the mortgagee but in the mortgagor, in whose possession the 
property remains, and the risk of whose conduct in violation of the terms of 
the policy is, to the extent of the debt, assumed by the company. So also the 
transfer of the debt and of the rights of the mortgagee in the policy does not 
affect the hazard; for the property remains in the possession of the insured, the 
mortgagor, and the right to apply the proceeds of the policy to the satisfaction 
of the debt, which is all that the mortgagee has, is neither increased nor dim- 
inished by the transfer. } 

The contention that the company contracted to pay the loss under the policy 
only to the mortgagee named is hypertechnical. We have seen that no rela- 
tion of personal confidence is involved; and there would be as little reason in 
holding that the rights of the mortgagee in such case are not assignable as in 
holding that he might not assign a collateral note made payable to him, on the 
ground that only he had been named as payee. AS : 

[6] Our conclusion that, in the absence of restriction in the policy or in 
the mortgage clause itself, the mortgagee may, without the consent of the com- 
pany, transfer his rights under the policy along with the mortgage debt, is sup- 
ported by all of the authorities which we have been able to find bearing directly 
on the question involved. Cooley’s Briefs on Insurance (2d Ed.) vol. 2, 1768; 6 
Couch on Insurance 5152; Whiting v. Burkhardt, 178 Mass. 535, 60 N. E. 1, 52 
L. R. A. 788, 86 Am. St. Rep. 503; Breeyear v. Rockingham Farmers’ Mut. Fire 
Ins. Co., 71 N. H. 445, 52 A. 869; Sun Fire Office v. Fraser, 5 Kan. App. 63, 47 
P. 327, 329; Dickey v. Pocomoke City Nat. Bank, 89 Md. 280, 43 A..33; Key v. 
Continental Ins. Co., 101 Mo. App. 344, 74 S. W. 162. 

The rule established by the authorities is thus stated in Cooley’s Briefs on 
Insurance (2d Ed.) vol. 2, pp. 1768, 1769: “In the absence of a special clause to 
the contrary, there is no reason why a collateral assignment without the consent 
of the company should not be valid as between the parties, operating, the courts 
say, as an ‘equitable assignment.’ * * * A pledge of a policy as security for a 
debt is similar ia its effects to an assignment as collateral, and like it, is valid 
without the consent of the company, even though such consent is necessary to 
the validity of an assignment (Ellis v. Kreutzinger, 27 Mo. 311, 72 Am. Dec. 270). 
And still less is the company’s consent necessary where the pledge is made by 
a mortgagee or his assignee, to whom the loss has been made payable.” 

The Massachusetts case of Whiting v. Burkhardt, supra, is directly in point. 
That case dealt with an insurance policy which forbade assignment and to which 
was attached a mortgagee clause of the same general character as the New York 
standard clause. One Jewell was mortgagee of the property in question; and 
he assigned his mortgage and interest under the policy to plaintiff without the 
knowledge of the insurance company. The property was afterwards destroyed 
by fire. In upholding the right of the plaintiff to recover under the policy, not- 
withstanding a clause of the policy forbidding assignment thereof, the court 
said: 

“The transfer prohibited by this provision is a transfer of the contract of 
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‘nsurance,—that is to say, a transfer by Guptill and Burkhardt, the persons in- 
sured; not a transfer by Jewell, who was the person designated as the person 
entitled to receive the proceeds of the insurance, if any, due under the contract 
between the company on the one hand and Guptill and Burkhardt on the other. 
The distinction is plainly and fully pointed out in Fogg v. Middlesex Ins. Co., 10 
Cush. 337, 346; Phillips v. Insurance Co.,.10 Cush. 350, 353; Mutual Life Ins. Co. 
of New York v. Allen, 138 Mass. 24, 28, 29, 52 Am. Rep. 245; Merrill v. Colonial 
Mut. Ins. Co., 169 Mass. 10, 13, 14, 61 Am.. St. Rep. 268, 47 N. E. 439. What 
Jewell did by assigning his ‘right and interest, inthis, policy’ was not to trans- 
fer the policy, but to assign to another his right to receive the proceeds, if any, 
under it; the policy remained after the assignment, as it was before, the policy 
of Guptill and Burkhardt. 

“We see no reason why Jewell should not make the assignment made by 
him. The policy was made payable to him as ‘mortgagee, as his interest may 
appear. He assigned his right to receive the proceeds, if any, to the assignee 
of the mortgage in question, and the plaintiff's right to receive the proceeds of 
the insurance was subject to this clause in the hands of the plaintiff, and could 
not be held by him for any debt other than the debt secured by that mortgage.” 

In the case of Breeyear v..Rockingham Farmers’: Mutual Fire Ins. Co., supra, 
the policy, to which was attached a standard mortgage clause, had been avoided 
as to the mortgagor, just as here, by his violation of certain provisions of the 
policy. The court, however, upheld the right of the assignee of the mortgagee 
to recover under the policy, saying: “The assignments by Dearborn to Beaudry 
and by Beaudry to the bank were not assignments of the policy, but of the as- 
signor’s right as mortgagee to the insurance in case of loss as provided in the 
policy. The object of the proyision, which prohibited an assignment of the pol- 
icy without the assent af the company, was to prevent an increase of the moral 
risk by the substitution of a person for the insured in whose custody and care 
the property would be more likely to be burned. The assignments made no 
such substitution. Breeyear continued to be the owner and custodian of the 
property until he conveyed it to Beaudry, nearly three months after the date 
of the last assignment. The assignments did not conflict with the terms or the 
purpose of this provision, and afford no defense to the bank’s claim. Whiting 
v. Burkhardt, 178 Mass. 535, 60 N. E. 1, 52 L. R. A. 788 [86 Am. St. Rep. 503]; 
May, Ins. § 379.” 

We have carefully considered the arguments of the learned counsel for ap- 
pellee and have examined the cases upon which he relies, particularly Kase v. 
Hartford Fire Ins. Co., 58 N. J. Law, 34, 32 A. 1057; Kupfersmith v. Delaware 
Ins. Co., 81 N. J. Law, 664, 80 A. 561; and Royal Ins. Co. v. Drury, 150 Md. 211, 
132 A. 635, 45 A. L. R. 582. We do not think, however, that the cases are in 
point on the question here involved; and the position of counsel is completely 
answered in our opinion by what was said by the Supreme Court of Kansas, in 
Sun Fire Office v. Fraser, supra, in the reasoning of which we concur. The 
court there said: “The remaining question in the case, then is, ‘Is the mortgage 
clause broad enough to indemnify the mortgagee or its assigns?’ This we must 
answer in the affirmative. This clause reads as follows: ‘Loss or damage, if any, 
under this policy, shall be payable to the English and American Mortgage Co., 
as.mortgagee (or trustee), as interest may appear; and this insurance, as to the 
interest of the mortgage (or trustee) only therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the within-described property, 
nor by any forecosure or other proceedings, or notice of sale relating to the 
property, nor by any change in the title or ownership of. the property: * * * 
Provided, that in case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on demand, pay the 
same.’ This clause created an independent and a new contract, and must be 
construed in connection with the mortgage. It is a conveyance for security 
only, granting to the English & American Mortgage Company, its successors 
and assigns, all the real estate therein mentioned to secure the repayment of 
the loan, and contains the usual clause as to insurance, viz.: ‘Said parties of 
the first part agree to keep the buildings erected and to be erected on said 
oremises, or any part thereof, insured in some insurance company that is satis- 
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factory to the holder of said bond, in the sum of at least two-thirds of the value 
thereof, and cause the policy for such insurance to be assigned and delivered 
to the holder of said bond, to be held as collateral security thereto.’ This ex- 
pressly provides that the insurance was taken for the benefit of the holder of 
the bond, and was to be assigned and delivered to such person. And, as said 
by the learned referee, ‘There are no words in the mortgage clause restricting 
the assigning by the mortgagee of this mortgage debt,’ and, as the term ‘mort- 
gagee’ is used throughout this clause, and there can be but one answer to the 
question, who is the mortgagee?—the owner of the security secured by the 
mortgage—it is certainly the intention of insurance companies, when they per- 
mit the attaching of a mortgage clause, that the policy shall accompany the mort- 
gage, and add to its security in the hands of whoever may become the owner 
and holder of such negotiable bond, unless the clause contains express stipula- 
tions to the contrary.” 

For the reasons stated, we think that there was error in directing verdict 
for defendant; and the judgment below will accordingly be reversed and the 
cause remanded for further proceedings not inconsistent herewith. 

Reversed. 


AMERICAN INS. CO. OF NEWARK, N. J., et al. v. MOORE. 8 Div. 257, 258. 
Court of Appeals of Alabama. Oct. 6, 1931. 
Rehearing Denied Oct. 27, 1931. 
137 Southern Reporter 778. 
2. INSURANCE. 
Evidence in actions on fire insurance policies held to sustain trial court’s 
finding that proofs of loss were waived. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Lawrence County; James E. Horton, Judge. 

Actions by C. H. Moore against the American Insurance Company of Newark, 
N. J., and the Home Insurance Company of New York, consolidated by agreement. 
From judgments for plaintiff, defendants appeal. 

Affirmed. 

Certiorari denied by Supreme Court in American Insurance Co. v. Moore 
(8 Div. 352) 137 So. 780. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellants. 

R. L. Almon, of Moulton, and Wm. L. Chenault, of Russellville, for appellee. 

BrickENn, P. J. 

Appellee brought suit against each of these appellants. At the time of the 
trial it was agreed between the parties that the two suits should be consolidated 
and tried together, as they involved the same or similar principles of law, and 
the evidence in both cases was to a large extent the same. 

The complaint against the American Insurance Company is in Code form on 
a policy of fire insurance, and seeks to recover $1,000, the value of a dwelling 
house and household and kitchen furniture. Appellant American Insurance Com- 
pany demurred to this complaint, which demurrers were overruled, and the 
appellant then pleaded the general issue and in short by consent. 

The complaint against the Home Insurance Company was in Code form on a 
policy of fire insurance and sought to recover the sum of $500, the value of the 
store house. The Home Insurance Company demurred to the complaint, and 
upon demurrer being overruled, the appellant pleaded the general issue and in 
short by consent. 


The cases were tried by the court without a jury. At the conclusion of the 
evidence each defendant requested a special finding of the facts. 

Judgment was rendered by the court in favor of plaintiff and against defend- 
ant American Insurance Company for $945; and also a judgment in favor of 
plaintiff and against defendant the Home Insurance Company for $405. To these 
actions of the court both defendants excepted. Like exceptions were reserved to 
the action of the court in overruling the respective motions for a new trial. 
From the judgment pronounced and entered, each defendant appealed to this court. 

Upon the trial the defendants insisted: (1) That the property was over- 
insured; (2) the willful burning of the property by the assured and increase of 
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hazard; (3) the failure to give notice of loss and file proof of loss, as provided 
for in the policies. 

We have given attentive consideration to the evidence adduced upon the trial. 
On the question of the overvaluation of the insured property, the evidence as 
to the value of the buildings was in conflict. The value of the buildings as- 
ascertained by the court is well within the limits of the evidence on these 
questions, and the court was amply sustained by the evidence in its findings in 
this connection. There appears no conflict in the evidence, so far as we have 
been able to ascertain, as to the value of the insured contents in the dwelling 
house at the time of its destruction by the fire. The court, therefore, was justified 
in its findings and the judgment rendered as to this property. 

[1] Relative to the second (2) insistence of appellants, the court was 
specifically requested to find “as to whether or not the assured willfully burned 
or caused the property to be willfully burned.” As to this, “The court finds that 
the assured did not willfully burn or cause to be willfully burned the property.” 
From the evidence, and its tendencies, there appeared some adverse inferences 
and suspicious circumstances in connection with the origin of the fire complained 
of; but this court is not prepared to say that the court’s finding in this connec- 
tion was palpably wrong and not sustained by the preponderance of the evidence. 
The trial court will not be put in error in its conclusion on a question of fact 
where, as here, there is ample evidence in the case to support the finding of 
fact by the court. In other words, the finding by the court does not appear to be 
plainly contrary to the great weight of the evidence, so, under the circumstances, 
it will not be disturbed by this court. 

[2] On the third (3) insistence of appellant, “The failure to give notice of 
loss and file proof of loss, as provided for in the policies,” the court was 
requested to find “whether or not the assured furnished proof of loss in accord- 
ance with the policy to each of the defendants.” In this connection, “the court 
finds he did not furnish the proof of loss according to the policy, but that under 
the circumstances in the case it was waived.” Appellee insists that “appellants 
waived the terms of the policies with reference to notice of the fire and proof 
of loss.” He insists, “The defendant’s witness, J. L. Weatherwax, testified that 
these policies were signed and delivered by him to C. H. Moore. Under his 
evidence these policies were not valid and did not bind the company until they 
were signed by him, which he did do and turned over to Moore and collected 
premiums from Moore, and shortly after the fire Moore came in and reported 
the fire to him and ask him to notify these companies of this fire, which he 
agreed to do and which he did do, and this was a waiver of any further notice. 
Mr. Weatherwax testified that he wrote the companies, notifying them of these 
fires the day that Moore reported the fires to him.” There was other evidence of 
like import; hence the court’s finding in this connection is sustained. 

Appellee also makes the insistence “that as appellants denied all liability on 
these policies, the failure, if there was a failure, to file proof of loss within the 
time, is not a ground for forfeiture, the companies not so declaring the same were 
not forfeited.” Taber et al. v. Royal Insurance Co., 124 Ala. 681, 691, 26 So. 252. 

There are a number of assignments of error based upon exceptions reserved 
pending the trial. A discussion of these numerous questions here would serve no 
good purpose, as the question of importance upon this appeal is whether or not 
the judgment rendered by the trial court was sufficiently sustained by the proof 
adduced upon tke trial of this case. From what has been said we answer that 
question in the affirmative. We have, as the law requires, examined and considered 
each of the questions thus presented, and have discovered no error in any of 
them of sufficient import to reverse the judgments from which these appeals were 
taken. We take it that this general statement as to our conclusions on the points 
of decision involved will be sufficient for review by certiorari of any or all of 
these questions, as it is not our purpose to impair or abridge the rights of 
appellants in this connection. 

The judgments rendered in the two cases upon which these appeals are 
predicated are affirmed. 

Affirmed. 
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MECHANICS’ INS. CO. et al. v. INTER-SOUTHERN LIFE INS. CO. No. 201. 
Supreme Court of Arkansas. Nov. 9, 1931. 

43 Southwestern Reporter (2d) 81. 

1. INSURANCE. . 

Under agreement ‘whereby landlord furnished seed and certain supplies and 
tenant furnished labor and equipment, each to receive one-half crop, they were 
not partners, and tenant’s false statements in proof of loss did not bar land- 
lord’s recovery on fire policy issued to them jointly; tenant being “share cropper.” 

Under agreement, landlord agreed to furnish seed, fuel oil, pumping 
machinery, and to advance tenant $2,000 as crop progressed, tenant to 
furnish all labor and other equipment, plant, water, and harvest crop, 
each party to receive one-half of crop produced, and the whole of the 
crop produced was to belong to landlord until payment of tenant’s debts 
for supplies, etc., out of part that would otherwise have come to him. 

The undisputed evidence showed that there was nothing due tenant out of 

‘crop at time it was stored in building on property and insured. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2. INSURANCE. 

Agent’s: knowledge of relationship between landlord and tenant to whom fire 
policies were issued jointly was imputed to insurers. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. INSURANCE. ; 
_ In absence of specific inquiry, insured need not state exact interest which 
is not necessary to be described in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE. _ : 

There may be shifting of interest of parties jointly insured against fire with- 
out affecting rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 328[3].) 

5. INSURANCE. 

Landlord’s right to recover on policies issued jointly to landlord and tenant 
held not affected by tenant’s fraudulent statements, unknown to landlord, in proof 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

6. INSURANCE. 

Fire insurance policies must be construed most strongly against insurer 
(Crawford & Moses’ Dig. § 6148). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Insurer’s denial of liability under fire policies dispensed with necessity for 
making proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8. INSURANCE. 

Record warranty clause had no application to insured rice stored in old 
dwelling house on farm, ; , 

The record warranty clause required itemized inventory, a set oi 
books or records showing the exact kind and quantity of rice deposited 

or removed from warehouse, to be kept securely locked in fireproof safe 

at night, or kept in place not exposed to fire, and provided that, in event 

of failure to produce books or record for inspection by insurance company, 

policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

9. INSURANCE. 

Acceptance of payment of premiums after loss occurs operates as waiver of 
insured‘s failure to keep record as required in record warranty clause. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

Appeal from Circuit Court, Poinsett County; G. E. Keck, Judge. 
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Action by the Inter-Southern Life Insurance Company against the Mechanics’ 
Insurance Company and others. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

This appeal is prosecuted by the fire insurance companies from judgments 
against them on policies of insurance issued to appellee for the crop of rice 
destroyed by a fire after it was stored temporarily in an old dwelling house on 
the premises. 

The appellee life insurance company, owner of a rice farm in Poinsett 
county near Weiner, made a contract in the spring of 1929 leasing it to 
Simmons for that year under an agreement to furnish seed, fuel oil, pumping 
machinery, and to advance Simmons $2,000 as the crop progressed, Simmons to 
furnish all labor and other equipment, plant, water, and harvest the crop, each 
party to receive one-half of the crop produced. A little later a supplemental 
contract was entered into between them under which an additional 120 acres was 
to be planted by Simmons, who was to be furnished and advanced by the insur- 
ance company an additional $1,000. Difficulties during the growing season were 
encountered in procuring water, and 100 acres of the crop was abandoned on 
that account; the rice on 180 acres of the land only being cultivated. 

Pittinger of Jonesboro represented the insurance company in looking after 
the farm and its operation. He had been in the rice growing business and had 
known Simpson, whom he had employed while he cultivated rice, for a long 
time. Arrangements were made with McGlocklin to use his machine in threshing 
the rice. The threshing began on October 23d, the machine being taken to the 
farm where 104 bags of rice of 4 bushels each were threshed the few hours the 
machine was operated that day. 

J. D. Richardson operated the thresher during the rest of the time. There 
were two old dwelling houses on the farm about 50 or 75 yards apart, and 
after it was finally decided not to put the rice in the government warehouse 
operated by Brown at Weiner, it was put in one of the old dwelling houses for 
convenience. 

The testimony is in conflict about the size of the dwelling house in which 
the rice was stored, some was to the effect that the house was 28x38, some 
32x42, and others stated it was 40x42 outside measurements. There were four 
rooms in the house originally, and a lean-to was added on one side 10 or 12 
feet in width the entire length of the building. 


They finished threshing the rice on November 5th, the actual period of 
threshing being 7 or 8 days, there being some time intervening when no threshing 
was done on account of the rain. The insurance policies were issued by the 
Jonesboro Insurance Company agency; one October 25th for $2,500 by Mechanics’ 
Insurance Company, one by Continental Insurance Company for the same amount 
on October 26th, one by Merchants’ Insurance Company for same amount on 
November 5th, and one by Rochester American Insurance Company for $2,000 on 
November ‘7th. All the policies were issued jointly to the appellee life insurance 
company and O. A. Simmons at the request of C. W. Pittinger, who represented 
the appellee life insurance company in taking out the insurance covering the 
rice in the storehouse on the farm. Rogers of the Jonesboro Insurance Company 
agency issuing the policies knew that the farm on which the rice was to be 
grown was owned by the appellee insurance company and that Pittinger was 
acting in its behalf in procuring the issuance of the policies. He also made a 
statement of the account made by him on December 1, 1929, for premiums 
aggregating $141.75 on the various insurance policies in controversy. The life 
imsurance company’s letter of December 17, 1929, showing payment by said 
company of $3 as a balance in full of the total premiums, was introduced. 

Pittinger, who was qualified being familiar with the prevailing market price 
of rice at the time, stated that it was between 90 cents and $1 per bushel. He 
also stated they were 10 or 11 days threshing the rice on the farm and that the 
house in which it was stored on the premises was set on brick pillars. Shortly 
after the threshing was finished, both houses and the three straw stacks situated 
about a quarter of a mile from them burned during the night without any 
appearance of a connecting fire between the stacks in the fields and the storage 
building or houses. The loss was reported to the life insurance company and by 
them to the fire insurance companies. Simmons claimed there were 9,600 bushels 
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of rice destroyed. One of the adjusters for three of the companies went out 
immediately and looked the site of the storehouse over. Stepped around it and 
reported his conclusion that there could not have been as much rice destroyed 
in the building as was claimed. It was also discovered that 342 bags of rice 
had been hauled to the government warehouse at Weiner, for which a receipt 
had been issued to the Planters’ Mercantile Company at McCrory, which was 
later issued to McGlocklin and finally turned over to appellee company. 

Simmons and Richardson were indicted for arson and left for parts unknown 
and were out of the country when these suits were brought. The adjusters 
asked for a record of the rice threshed and stored, and Simmons stated 2,400 
4-bushel sacks of rice had been threshed. That Richardson operated the threshing 
machine and kept a record of the rice threshed in a book. On February 5, 1930, 
proof of loss was furnished each of the companies, being made by Simmons, who 
stated it was filed in his own behalf and the life insurance company, which was 
interested in it by reason of the money loaned and on account of rents due. 
He stated the building was destroyed on or about November 8, 1930, containing 
9,500 bushels of rice of the value of $9,025. That affiant did not know the origin 
of the fire, but that it did not occur by any act done or suffered by him in 
violation of any of the provisions of the policies. Proof was made by Simmons 
at the request of Pittinger acting for the life insurance company and was sub- 
scribed and sworn to before him. 

The insurance companies admitted the issuance of the policies; denied that 
8,380 bushels or rice were destroyed; denied that they had notice of the relation- 
ship set out in the lease contract with Simmons; and all set up failure of the 
insured to comply with the record warranty clause. They alleged Simmons had 
removed the greater portion of the rice from the building and set fire to it, and 
on account of his having sworn falsely in the proof of loss and burned the 
property himself, they all denied -liability under their policies. 

The complaint alleged that all insurance companies had notice and actual 
knowledge of the relationship set out by the terms of the leases, copies of which 
were exhibited with the complaint; that Simmons was but a tenant; and that, 
under the terms of the leases and the agreement of the parties, the life insurance 
company became and was at the time of the fire the owner of all the rice and 
entitled to the proceeds of the insurance for its destruction. 

The clause of each policy providing insurance against loss by fire of the 
rice in sacks or in bulk while contained in the one story frame building situated 
on the premises, describing it, was introduced. 

The record warranty clause was also introduced requiring an itemized inven- 
tory, a set of books or records showing the exact kind and quantity of rice 
deposited or removed from the warehouse, to be kept securely locked in a fire 
proof safe at night, or kept in a place not exposed to a fire which might destroy 
the premises; and it also provides that in event of a failure to produce the 
books or record for inspection by the company, the policy shall be void and 
such failure shall constitute a bar to any recovery thereon. It also provides that 
any fraudulent or false swearing by the insured touching any matter relative to 
the insurance, whether before or after the loss, shall avoid it. 

Much testimony was introduced as to the kind, character, and amount of 
rice produced on the farm and stored in the house, as well as about the size of 
2 house and the amount of rice stofed therein, the market price also being 
shown. 

Negotiations for settlement were carried on for some time and additional 
proofs of loss were demanded and furnished, and the fire insurance companies 
accepted payment of the premiums after being notified of the loss. ; ; 

The court instructed the jury, and from the judgment on their verdicts this 
appeal is prosecuted. ; ! 

P. Watkins, of Harrisburg, and Verne McMillen, of Little Rock, for 
appellants. 

Arthur L. Adams, of Jonesboro, for appellee. 

Kirsy, J. (after stating the facts). Bel as 

[1] Appellant contends that the contract of lease between the life insurance 
company and Simmons constituted them partners in the production of the rice, 
and that because of the alleged conduct of Simmons in making the proof of 
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loss, ete., the life insurance company is barred of all right to recover its losses 
under the policies issued to it and Simmons jointly. This contention, however, 
is unwarranted, since under said lease or contract Simmons was but a share 
cropper, the whole of the crop produced belonging to the landlord until payment 
of Simmons’ debt for supplies, etc., out of the part that would otherwise have 
come to him; and the undisputed testimony shows that there was nothing due 
Simmons out of the crop at the time it was stored in the house and insured. 
Gardenshire v. Smith, 39 Ark. 280; Hammock v. Creekmore, 48 Ark. 264, 3 
S. W. 180; Hardeman v. Arthurs, 144 Ark. 289, 222 S. W. 20; Fenton v. Price, 
145 Ark. 116, 223 S. W. 364; Barnhardt v. State, 169 Ark. 567, 275 S. W. 
909: Harnell v. Rice Growers’ Ass’n, 169 Ark. 622, 276 S. W. 371. 

[2] Rogers, the agent issuing the policies, also knew of the relationship 
existing between the landlord insurance company and Simmons at the time the 
policies were issued, and this knowledge is imputed to the insurance companies. 
Nat'l Life Ins. Co. v. Jackson, 161 Ark. 597, 256 S. W. 378; Natl. Union Fire 
Ins. Co. v. Crabtree, 151 Ark. 561, 237 S. W. 97; National Union Fire Ins. Co. 
v. Wright, 163 Ark. 43, 257 S. W. 753; Firemen’s Ins. Co. v. Rye, 160 Ark. 212, 
254 S. W. 465. 

[3] It is not necessary in the absence of specific inquiry for insured to state 
the exact nature of his interest which was not necessary to be described in the 
policy. Cooley’s Briefs on Insurance (2d Ed.) pp. 2123, 2164; 14 R. C. L. p. 1051. 

[4] There may even be a shifting of interest of parties jointly insured without 
affecting the rights under the policy. 38 A. L. R. 325 note; see, also, Tischendorf 
v. Lynn Mut. Fire Ins. Co., 190 Wis. 33, 208 N. W. 917, 45 A. L. R. 856. and 
notes page 863: Firemen’s Ins. Co. v. Larey, 125 Ark. 93, 188 S. W. 7, L. R. A. 
1917A, 29, Ann. Cas. 1917B, 1225. 

[5] There was no attempt to show nor any showing made that appellee life 
insurance company was in any way connected with or had any knowledge that 
Simmons, the agent, had made any fraudulent or false statement in the proof 
of loss or that his conduct in so doing was known to such insurance company, 
and its right to recover would not be affected by such conduct on Simmons’ 
part if it had been proved. 14 R. C. L. § 403, p. 1223, and cases cited; 26 C. J. 
p. 348; Beavers v. Security Mutual Ins. Co., 76 Ark. 595, 90 S. W. 13, 6 Ann. 
Cas. 585; Cooley’s Briefs on Ins. (2d Ed.) pp. 1253, 4941. 


[6] The terms and conditions of insurance policies are always to be construed 
most strongly against the insurer, and this principle is recognized and fixed by 
our statute. Section 6148, Crawford & Moses’ Dig. 


[7] The insurer denied liability under the policies dispensing with the neces- 
sity for making proof of loss, but such proof and supplemental proofs were 
afterwards demanded by the insurers and furnished by appellee and any question 
on that account passes out of the case. Commercial Union Fire Ins. Co. v. King, 
108 Ark. 130, 133, 156 S. W. 445; Woodmen of the World v. Hall, 104 Ark. 
538, 148 S."W. 526, 41 L. R. A. (N. S.) 517; Dodge v. Thomason, 94 Ark. 21, 
125 S. W. 648. 

The undisputed testimony also shows that the adjusters representing all the 
companies met after the loss and investigated the fire with a view to settlement, 
there being an extended investigation for the purpose as shown by Martin for 
trying to settle with the appellee insurance company, designated by him as an 
innocent victim. 


The jury’s finding of the amount of rice destroyed by the fire is a sufficient 
answer to any contention about an unintentional overstatement of the loss which 
could work no forfeiture. Columbian Ins. Co. v. Modern Laundry (C. C. A.) 
277 F. 355, 20 A. L. R. 1164; Fidelity-Phenix Fire Ins. Co. v. Friedman, 117 
Ark. 71, 174 S. W. 215. 


|S] It was also manifest, reading the clause of the policies, that the record 
Warranty clause had no application to the property stored in this old dwelling 
house, which was in no sense a warehouse. Camden Fire Ins. Ass’n v. Meloy, 


hg 294 S. W. 378; Queen of Ark. Ins. Co. v. Dillard, 96 Ark. 378, 131 


_ 19] Acceptance of the payment of premiums after the loss occurred would 
im any event have operated as a waiver of the failure of insured to keep the 
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record as required in the record warranty clause. National Life Ins. Co. y, 
Spharler, 172 Ark. 715, 290 S. W. 594. 

We do not find it necessary to discuss any of the other assignments and 
finding no prejudicial error in the record, the judgment must be affirmed. It is 
so ordered. 


DANELS v. FARM PROPERTY MUT. INS. ASS’N OF DES MOINES. 
No. 40830. 
Supreme Court of Iowa. Nov. 17, 1931. 
239 Northwestern Reporter 24. 
1, INSURANCE. 

Change from occupancy of building insured to vacancy held not to constitute 
“change in occupancy” under fire policy provision that, “if there be change in 
occupancy of property making risk more hazardous,” policy becomes void. 

The words “vacancy” and “occupancy” imply the opposite, in that if 
a building is occupied it is not vacant, and if vacant it is not occupied. 
(For other cases, see Insurance, Dec. Dig. § 322.) 

2. INSURANCE. 

In absence of provision rendering fire policy void if building insured became 
vacant, policy would remain in force although building became vacant (Code 
1924, §§ 8980, 8981). 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

3. INSURANCE. 

Provision that, “if there be change in occupancy of property making risk 
more hazardous,” fire policy becomes void, cannot be construed as including 
oy rendering policy void if building becomes vacant (Code 1924, §§ 8980, 

ry: 

Such provisions are separate and distinct in their nature and purpose, 
and it is obvious that the Legislature did not intend that one shall be 
construed as including the other and thus permit effect to be given to 
both. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

4. INSURANCE. 

Fire policy must be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Keokuk County; Frank Bechly, Judge. 

Action in equity to reform a policy of fire insurance and to recover judgment 
for a loss thereunder. Reformation and judgment as prayed, and the defendant 
appeals. 

Affirmed. 

Starr & Jordan, of Fairfield, and Frank M. Beatty, of Sigourney, for appellant. 

James J. Jennings, of Hedrick, and Willcockson & Willcockson, of Sigourney, 
for appellee. 

STEVENS, J. 

Except the prayer of the petition for reformation of the policy which is not 
controverted, this appeal brings to this court but a single question for decision, 
namely: Is a policy of fire insurance, which provides that, “if there be a change 
in the occupancy or use of the property, making the risk more hazardous,” the 


policy becomes void, violated if the building insured becomes vacant and the 
hazard is thereby increased? 


The policy, which is dated August 26, 1925, covers a frame dwelling house 
occupied by a tenant. During the term of the policy, the building became vacant 
and, during the period of such vacancy, was destroyed by fire. It is provided 
by seciion 8980 of the Code of 1924 that any condition or stipulation in a contract 
of insurance, making the same void before the loss occurs, shall not prevent 
recovery, if the plaintiff shall prove that the failure to observe such provision, 
or the violation thereof, did not contribute to the loss. 


It is provided in the succeeding section that: “Any condition or stipulation 
referring: * * * 2. To vacancy of the insured premises, or * * * 8. Toa 
change in the occupancy or use of the property insured, if such change or use 
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makes the risk more hazardous * * * shall not be changed or affected by the 
provision of the preceding section.” 

The policy did not contain a provision that it should become void if the 
building became vacant. It is the theory and argument of appellant that the 
provision of the policy quoted supra, which is in the exact language of the 
statute, is sufficiently broad and comprehensive to include a provision rendering 
the same void if the insured building shall become vacant. 

The words “vacancy” and “occupancy” imply the opposite. If a building is 
occupied it is not vacant; if vacant, it is not occupied. The provision of the 
policy contemplates such a change in the occupancy of the building which, by its 
nature or the manner of its use, increases the hazard. It does not contemplate 
that a change of tenants or a change from occupancy by a tenant to occupancy 
by the owner shall necessarily render the policy void. 

[1-4] The occupancy of the building at the time the application for insurance 
was signed was by a tenant. At the time of the fire, the building was vacant 
and unoccupied. A change from occupancy to vacancy could not, upon any 
definition of those terms, constitute a change in occupancy. In the absence of a 
provision in the policy rendering it void if the building became vacant, the policy 
would remain in force, although the building became vacant. The provision found 
in the policy in question, and a provision rendering a policy void if the building 
insured became vacant, are separate and distinct in their nature and purpose, and 
it is obvious that the Legislature did not intend that one shall be construed as 
including the other and thus permit effect to be given to both. The policy must 
be construed most strongly against the insurer. 

As said in Stoltenberg v. Insurance Co., 106 Iowa, 565, 76 N. W. 835, 68 
Am. St. Rep. 323, occupancy of a house implies its actual use as a dwelling 
house. The words “be or become vacant or unoccupied” were construed in 
Limburg v. German Insurance Co., 90 Iowa, 709, 57 N. W. 626, 23 L. R. A. 
99, 48 Am. St. Rep. 468. The construction there given to the. language involved 
affords no support to appellant’s contention. As bearing upon the question before 
us and as illustrative of the definition of various similar terms, see Gould v. 
British Am. Ass. Co., 27 U. C. B. Q., 473; Toll v. Wright, 37 Mich. 103; Gilliat v. 
Ins. Co., 8 R. I. 282, 91 Am. Dec. 229; Moore v. Phoenix Ins. Co.,'64 N. H. 140, 
6 A. 27,10 Am. St. Rep. 384. 

It is clear that there was no change in the occupancy or use of the insured 
property, although it became vacant, which invalidated the policy. 

Affirmed. 

Faville, C. J., and De Graff, Albert, and Wagner, JJ., concur. 


RYERSON v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
No. 40992. 
Supreme Court of Iowa Nov. 24, 1931. 
: 239 Northwestern Reporter 64. 
1, INSURANCE. 
Purported cancellation of fire policy for nonpayment of premium notes, held 
not effective (Code 1927, §§ 8959, 9018). 

The insurance company mailed a notice of cancellation for nonpay- 
ment of premiums by registered mail addressed to insured at town at 
which policy was dated, but such town was not in fact post office ad- 
dress of insured, nor had it ever been such. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Palo Alto County; Fred C. Lovrien, Judge. 

Action upon a policy of fire insurance to recover thereon the amount of a fire 
loss. The defense interposed was that the policy had been duly canceled long 
before the loss had occurred, and that no liability accrued thereunder. The case 
was tried to the court without a jury. Judgment for the plaintiff was entered, 
and the defendant appeals. 

Affirmed. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, for appellant. 

i r McCarty, of Emmetsburg, for appellee. 

<VANS, J. 

[1] On January 18, 1929, the policy in suit was issued through the agency of 





332 The Insurance Law Journal, Vol. 78 [Feb., 1932 


the defendant at Emmetsburg, as a renewal of prior existing insurance. The 
premium therefor was represented by a note for $15 payable on April 1, follow- 
ing, and by another note for $62, payable in October. The plaintiff defaulted in 
the payment of the $15 note on April 1. On April 17, following, the defendant 
purported to cancel the policy for nonpayment of the premium note pursuant to 
the statute, and to the terms of the policy. The controlling question in the case 
is whether the course pursued to that end was effective therefor. Did the de- 
fendant conform to the requirements of the statute in its attempted cancellation? 
The facts in relation to such cancellation are not in dispute. But the plaintiff 
contended, and the court so found, that the defendant did not conform to the re- 
quirements of the statute, and that the attempted cancellation was therefore inef- 
fective. The policy contained the following provisions: 

“VII. This company shall not be liable for loss or damage to any property 
covered by this policy if the insured shall fail to pay any written obligation given 
to the company for the premium or any assessment or installment. of premium 
when due; provided the company shall have given the insured notice as required 
by law. Upon payment and acceptance by the company of the delinquent pre- 
mium, assessment, or installment of premium, before loss occurs, or after loss, if 
the company shall have had notice thereof and accepts such payment, this policy 
shall be revived and in full force according to its terms.” * * * 

“XI. This policy shall be canceled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation either by reg- 
istered letter dirccted to the insured at his last known address, or by personal 
written notice. If this policy shall be canceled as hereinbefore provided, or be- 
comes void or cease, the premium having been actually paid, the unearned portion 
shall be returned on surrender of this policy or last renewal, this company re- 
taining the customary short rates; except that when this policy is canceled by 
this company by giving notice it shall retain only the pro rate premium.” 

These provisions conform to the statutory standard form set forth in section 
9018 of the Code. Section 8959, provides for the method of canceling a policy for 
nonpayment of premium: 

“8959. Forfeiture of policies—notice. No policy or contract of insurance pro- 
vided for in this chapter shall be forfeited or suspended for nonpayment of any 
premium, assessment or installment provided for in the policy, or in any note or 
contract for the payment thereof, unless within thirty days prior to, or on or af- 
ter the maturity thereof, the company shall serve notice in writing upon the in- 
sured that such premium, assessment, or installment is due or to become due, 
stating the amount, and the amount necessary to pay the customary short rates, up 
to the time fixed in the notice when the insurance will be suspended, forfeited, or 
canceled, which shall not be less than thirty days after service of such notice, 
which may be made in person, or by mailing in a registered letter addressed to 
the insured at his postoffice as given in or upon the policy, and no suspension, for- 
feiture, or cancellation shall take effect until the time thus fixed and except as 
herein provided, anything in the policy, application or a separate agreement to the 
contrary notwithstanding.” 


On April 17, a defendant mailed from its Chicago office, a notice of cancella- 
tion for nonpayment of premium, and mailed the same by registered mail addres- 
sed to the plaintiff at Emmetsburg, Iowa. Section 8959, required that such letter 
should be mailed to the policyholder at the post office address “as given in or upon 
the policy.” The policy did not in fact purport to give the post office address of 
the policyholder. It was dated at Emmetsburg, Iowa, but this was the place of 
the agency of defendant, which took the application and caused the policy to 1s- 
sue. Emmetsburg was not in fact the post office address of the plaintiff, nor had 
it ever been such. His post office address at all times involved herein, was route 
1, Cylinder, Iowa. The letter in question did not in fact reach him. It remained 
in the post office at Emmetsburg for six days, when it was voluntarily sent by the 
postmaster to Whittemore; and from Whittemore it was forwarded to Cylinder, 
where it remained until it was returned to the Chicago office on the 24th of May, 
after having remained uncalled for in the Cylinder office for twenty-nine days. 
The post office address of the plaintiff indicated that he received his mail by rural 
delivery. The question whether the plaintiff received the notice is material only 
so far as such receipt, if any, might be deemed a “personal notice,” within the 
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meaning of the statute. It may be true also that if the plaintiff had, in bad faith, 
intentionally avoided or refused the receipt of the letter, a question of personal 
notice might be raised. Upon the record, there was no personal notice in the 
statutory sense. The infirmity of the notice, if any, is the failure of the defend- 
ant to address its notice either to the true address of the plaintiff, or to the ad- 
dress appearing upon the policy. The fact that no post office address appeared 
upon the policy was not chargeable to the plaintiff, but to the defendant alone. 
Notwithstanding such omission, we assume that a notice addressed to the true 
post office address of the plaintiff would have been a compliance with the statute. 

[2] The response of the defendant to the contention of the plaintiff at this 
point, is that the case is not governed by section 8959, but by those provisions of 
section 9018 which were incorporated in the policy, and which we have set forth 
above. It will be noted that the requirement provided in the latter section is that 
the notice must be mailed to the “last known address” of the policyholder. The 
argument at this point is that section 8959 and section 9018 are inconsistent, and 
that therefore the latter must control because it represents later legislation. It is 
our duty to give effect to both statutes, if it can be done. It will be noted that 
section 8959 deals specifically with the method of cancellation for nonpayment of 
premium. It has no application, according to its terms, to any other ground of 
cancellation. It provides in express terms that no contract of insurance shall be 
forfeited on that ground, except in the manner therein specified. This leaves the 
field of cancellation otherwise to the operation of section 9018. The statutes are 
inconsistent only in the sense that section 8959 operates as in the nature of an ex- 
ception to the provisions of section 9018. If we were to hold otherwise at this 
point, it would not save the effectiveness of the purported cancellation. Emmets- 
burg had never been at any time the post office address of the plaintiff. It could 
not therefore have been his “last known address.” The argument of the defend- 
ant at this point is that Emmetsburg was the only address known to the defend- 
ant, and that the statute has reference here to such address as was known to the 
insurance company, and to it alone. This contention reduces the statute to an 
absurdity. It puts the company in the attitude of saying: “We supposed that 
was his address. Therefore it was his last known address so far as we knew.” 
The average citizen has a post office address. It is readily capable of being as- 
certained and known. It is not often a question of dispute or debate. The evi- 
dence herein presents no uncertainty as to the actual post office address of this 
plaintiff. It is not claimed that it was even unknown to the defendant’s agency 
at Emmetsburg. Emmetsburg had not been the address of the plaintiff at any 
time, either as known to the defendant or to any one else. 

If, therefore, we should sustain the defendant in the claimed application of 
section 9018 to the exclusion of section 8959, we should still have to hold that the 
notice was not mailed to the “last known address” of the plaintiff. 

Whether the action of the postal authorities in their correction of the address 
—_ in any event inure to the benefit of defendant, we have no occasion to con- 
sider. 


Other deficiencies in the procedure are urged by the appellee. We need not 
consider them. 5 

The court below properly held that the procedure adopted was not effective 
as a cancellation. Its judgment is accordingly affirmed. 

Faville, C. J., and Morling, Kindig, and Grimm, JJ., concur. 


BUCCOLA v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 13787. 
Court of Appeal of Louisiana. Orleans. Nov. 3, 1931. 
137 Southern Reporter 346. 
1. INSURANCE. 


Evidence theld insufficient to establish property was not occupied as dwelling 
at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. ts . 

Provision voiding fire policy on increase of hazard by means within insured’s 
control or knowledge held inconsistent with provision voiding policy for change 
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in possession, exccpt change of occupancy without increase of hazard, as regards 
liability for increase of hazard without irsured’s knowledge. 

The two provisions were inconsistent, since to provide that the poli- 
cy should be void if hazard was increased by any means within control 
or knowledge of insured was equivalent to saying that an increase in haz- 
ard without control or knowledge of insured would not invalidate the 
policy, whereas to stipulate that policy should be void if any change 
occurred in possession of property, except change of occupancy without 
increase of hazard, was equivalent to stipulating that a change in occu- 
pancy, of whatsoever nature, which involved an increase in hazard would 
invalidate policy with or without knowledge of insured. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


3. INSURANCE. 

New York standard form of fire policy having been adopted, policy could not 
be construed liberally in favor of insured (Act No. 105 of 1898). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 
4. INSURANCE. 

To avoid fire policy increased hazard must take place within insured’s knowl- 
edge or control. 

The fire policy provided that the entire policy should be void if the 
hazard be increased by any means within the control or knowledge of 
insured, and further that the entire policy should be void if any change 
other than by death of insured should take place in the interest, title, or 
possession of the subject of insurance, except change of occupants with- 
out increase or hazard, whether by legal process or judgment or by vol- 
untary act of insured, or otherwise. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 
5. INSURANCE. 


Words “control or knowledge,” as used in fire policy, held equivalent to con- 
sent or knowledge and implied negative participation in increased hazard. 
(For other cases, see Insurance, Dec. Dig. § 333[1].) 
6. INSURANCE. 
60 days having elapsed after submission of proof of fire loss on $1,000 policy, 


without payment, insured held entitled to 12 per cent. penalty and $200 as rea- 
sonable attorney's fee (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Civil District Court, Parish of Orleans; Mark M. Boatner, 
Judge. 

Action by Carmelo Buccola against the National Fire Insurance Company 
of Hartford, Connecticut. Judgment for the defendant, and the plaintiff appeals. 

Reversed, and judgment rendered for plaintiff. 

Michael Provosty and Oliver P. Carriere, both of New Orleans, for appellant. 

Stirling Parkerson, of New Orleans, for appellee. 

WESTERFIELD, J. 

Buccola, the plaintiff in this case, on October 17, 1928, obtained from the de- 
tendant, the National Fire Insurance Company of Hartford, Conn., a fire insur- 
ance policy in the sum of $1,000, covering, for a period of three years, a one- 
story frame building known as No. 6058 General Haig street in the city of New 
Orleans. On March 24, 1930, while the policy was in force, the building was 
damaged by fire in an amount admittedly exceeding the face of the policy. Pay- 
ment of the loss being refused by the insurance company, this suit was brought 
for $1,000, the amount of the policy. 

There was judgment below in favor of defendant dismissing the suit, and 
plaintiff has appealed. 

Plaintiff’s claim is resisted upon three grounds: . 

First, because under the express terms of its policy the property was in- 
sured against fire only “while occupied as a dwelling,” and when the loss occur- 
red the property was not so occupied, but used for commercial purposes; that 1s, 
for the manufacture of intoxicating beverages. 
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Second, there was a change of occupancy with increase of hazard, contrary 
to the provisions of the poicy, with resulting forfeiture thereof. 

Third, the policy was annulled by false swearing on the part of the insured 
in connection with the execution of proof of loss. 

The evidence is to the effect that Buccola had caused a rental sign to be 
placed upon the property reading as follows: 

“For rent. Apply next door.” 

Observing this sign, a party by the name of Smith called next door and 
made inquiry of Miss Margaret Ritter, the occupant of the adjoining property, 
which was also owned by Buccola, concerning the renting of the premises. Miss 
Ritter directed Smith to Buccola, who lived at some distance from the Haig 
street propeity on Second street, whereupon Smith called upon Buccola and 
rented the property for the sum of $10 per month. About two months after 
taking possession the fire occurred, resulting in the total destruction of the 
property. Among the ruins were discovered a number of partially destroyed wood- 
en barrels and a quantity of five-gallon cans and a large tank, also other odds 
and ends, which, it is claimed, were used in the manufacture of alcohol. Some 
of the barrels contained cracked corn and other ingredients which were said 
to emit an alcoholic fragrance, 

The first point raised by the defendant is based upon the provision in the 
policy to the effect that the property is insured while occupied as a dwelling, 
clearly importing, it is said, that the property was not covered if not so occupied. 
This clause has been construed as a mere representation and not a warranty: 

“But in those cases, where, from the stipulations of the contract, such state- 
ment amounts to a warranty, the warranty must be referred to the time of mak- 
ing the proposal, it is not a continuing warranty that it shall be continued to be 
used and occupied as stated during the entire risk, or that the use and occupa- 


tion shall not be changed.” Joyce on Insurance, vol. 4, p. 3618, § 2103, and au- 
thorities there cited. 


[1] However, .in the case before us the exclusive commercial occupancy of the 


dwelling is by no means established by the proof in the record. Miss Ritter, who 
lived next door to the property, testified that she saw Smith move in, accompanied 
by a woman whom she assumed to be his wife; that she saw a load of furniture 
delivered on the premises; and that, thereafter, frequently, she saw Smith and 
his wife about the place sitting upon the front porch and otherwise conducting 
themselves as would be expected in the case of a married couple occupying the 


dwelling. The very night before the fire, she says, she saw the couple about the 


premises. Miss Ritter’s testimony is attacked as unworthy of belief because of 
her statement to the effect that she knew of no still being operated in the prem- 
ises and had not noticed any odor of fermenting liquids. Miss Ritter, however, 
conducted a dairy, and it was her practice to leave her home very early in the 
morning to ,bring milk to her customers, returning in the early afternoon, and 
retiring shortly thereafter. If the still was in operation, it is possible that Miss 
Ritter would not have been made aware of its presence because of her unusual 
occupation, and, so far as the odors which emanated from fermenting alcoholic 
liquors are concerned, the prevailing winds during her waking hours may have 
wafted their fragrance in the opposite direction, or, perhaps, the operators of the 
still may have taken some precaution to prevent the escape of these odors; and 
then, too, it may be that Miss Ritter is not familiar with and could not recognize 
the odor of alcohol, even though such odors were actually within the scope of 
her nostrils. From the state of the record we are unable to conclude that the 
property was not occupied as a dwelling at the time of the fire, whatever may 


be said of the presence of the still, and the increased hazard which its operation 
would involve. 


_[2] On the second point raised by defendant’s counsel, two provisions of the 
policy are pertinent: 

(a) “This entire policy * * * shall be void; * * * if the hazard be increased 
by any means within the control or knowledge of insured. * * * ” 

(b) “This entire policy * * * shall be void; * * * if any change other than 
by death of the insured, take place in the interest, title or possession of the 
subject of insurance (except change of occupants without increase of hazard) 
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whether by legal process or judgment or by voluntary act of the insured, or 
otherwise.” 

It is apparent that these two clauses in the policy are inconsistent, because, 
to provide that the policy shall be void if the hazard by increased by any means 
within the control or knowledge of the insured, is equivalent to saying that an 
increase in the hazard without the control or knowledge of the insured will not 
invalidate the policy; whereas, to stipulate that the policy shall be void if any 
change, except death, occur in the interest, title, or possession of the property, 
except change of occupancy without increase of hazard, is equivalent to stipulating 
that a change in the occupancy, of whatsoever nature, which involved an increase 
in hazard would invalidate the policy with or without the knowledge of the 
insured. 

[3] Defendant’s counsel contends, as we understand his argument, that the 
phrase “by any means within the control or knowledge of the insured” cannot 
be used to qualify or to detract from thte emphasis of the other clause declaring 
that the policy “shall be void if any change other than death of an insured takes 
place, etc.” This clause is claimed to be “an explicit statement that changes 
of occupants, with increase of hazard shall render the policy void, even though it 
shall occur as the result of some act beyond the control of the insured. It is a 
declaration in clear, positive and unequivocal language that if such a change in 
occupancy occurs, no matter how, and even if the insured is powerless to prevent 
it, it shall annul the policy.” “The phrase ending ‘within the means, control or 
knowledge of the insured,” the argument continues, “is only pertinent to a 
situation involving changes other than those which necessarily affect the interest, 
title or possession of the subject of insurance.” In other words, one clause 
attempts to specify in detail the hazardous changes affecting the property, whereas 
the other clause is intended to supplement it by declaring in general terms that 
all other changes which may affect the hazard would invalidate the policy only if 
“within the knowledge or control of the insured.” To quote again from counsel’s 
brief: “If, however, the insured has knowledge of some act or thing that increases 
the hazard, other than those specifially enumerated in the policy, and if that 
act or thing is also under his control, the obligation is imposed upon him to put 
an end to it.” This construction, it is contended, is reasonable and warranted 
under the circumstances, because the former rule, to the effect that insurance 
contracts should be construed liberally in favor of the insured and _ strictly 
against the company, no longer has any application in this state for the 
reason that, in 1898, by Act No. 105, the Legislature introduced the New York 
standard form of fire insurance policy and prohibited all others. St. Landry 
Wholesale Mercantile Co. v. Newhampshire Fire Ins. Co., 114 La. 146, 38 So. 
87, 3 Ann. Cas. 821. 


It is conceded that the adoption of the New York form has had the effect 
claimed for it by defendant’s counsel; that is to say, that since all other forms 
of fire insurance are prohibited in this state, no liberality of construction should 
be indulged in behalf of an insured and no rule of strict construction operates 
against the insurer. The policy must, therefore, be construed according to 
principles of statutory construction, without any leaning toward one side or the 
other. Viewed in this light and considering both of the clauses under discussion 
together, we find ourselves in disagreement with defendant’s counsel as to their 
effect. Indeed, we can hardly conceive of a situation which would require 
knowledge on the part of the insured of an increase in hazard which would be 
without the clause where an enumeration is attempted and within the other clause, 
which plaintiff regards as an omnibus provision. The construction contended for, 
it seems to us, does violence to the text and has the effect of deleting the 
requirements that an increase in hazard be within the knowledge or control ot 
defendant, before forfeiture of the policy should result. We think counsel has 
been misled by authorities applicable to a situation which is not presented in the 
case before us. In a note found in 12 L. R. A. (N. S.) p. 485, we find the fol- 
lowing discussion, which we believe explains the confusion which has come to 
counsel in this regard: 


“Where the provision of a fire-insurance policy, avoiding the same if certain 
conditions are not complied with, is couched in absolute and unqualified . language, 
the authorities are almost unanimously in accord with the above decision in holding 
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the violation of any such conditions by a tenant of the assured to be a violation 
by the assured himself. Thus, in Liverpool & L. & G. Ins. Co. v. Gunther, 116 
U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575, reversing 20 Blatchf. 362, 85 F. 846, in 
which the policy in suit stipulated for its avoidance if the assured should keep 
or use upon the insured premises certain articles, and this prohibition was 
unconditional and unlimited, it was held that a violation by anyone permitted by 
the assured to occupy the premises was a violation by the assured himself. 

“And in Kelly v. Worcester Mut. F. Ins. Co. 97 Mass. 284, in which the 
policy sued on provided for its avoidance if the insured premises were occupied 
or used for unlawful purposes, which provision stopped.there and added no 
qualifying words, it was held that the policy was avoided by the insured’s tenant 
storing barrels of intoxicating liquors in the building with intent to sell the same 
in violation of law. The court said that this use of the building for an unlawful 
purpose by the tenant, even if unknown to the owner, avoided his policy by its 
very terms, the manifest object of which was to define certain risks which the 
insurers would not assume, without regard to the question whether they arose 
or existed by the act, or with the knowledge of the assured. 

“This rule is approved, also, by the following cases: [Citing numerous 
authorities. ] 

“The present form of standard fire-insurance policy, however, usually con- 
tains a stipulation avoiding the policy for specified things ‘within the control or 
knowledge of the assured,’ or language of similar import; and it has accordingly 
been held in Merrill v. Insurance Co. of N. A. [C. C.] 23 F. 245, that, to defeat 
a recovery upon a policy providing that anv change increasing the hazard, within 
the contro! of, or known to, the assured, and not reported to the company and 
agreed to by it, will render the policy null and void, the insurer must affirmatively 
prove that changes made by a tenant, which increased the hazard, were made by 
the consent of the owner or his agent. |Authorities.]” 

[4, 5] On the question of law involved in the second point, we conclude that 
to avoid a policy upon the ground that the hazard has been increased, the increased 
hazard must be shown to have taken place “within the control or knowledge of 
insured.” Nor do we believe that the phrase “within the control,’ which, as 
counsel points out, is separated by the disjunctive “or,” contemplates such control 
as flows from the dominion of owner alone, and cannot agree that the mere fact 
that an owner has a right to inspect the insured property and to threaten his 
tenant with dispossession as a means of controlling his occupational activities, 
and fails to exercise that authority, is sufficient to avoid the policy. We believe 
the words “control or knowledge” are equivalent to consent, or knowledge, and 
imply a negative participation in the increased hazard. 

It is conceded that Smith, the tenant, who is alleged to have operated the 
was in the property only two months, and that during that time neither the 
nor his wife, both of whom testified that they knew nothing whatever of 
xisten¢e of the still, visited these premises. There is no suggestion that 
succola participated in the alleged nefarious occupation of Smith, and the low 
nt ($10 a month) is eloquent testimony to the effect that Buccola did not 
that Smith rented the property for any purpose except residential. There 
herefore, no evidence whatever connecting Buccola with the alleged still. 
ving the law, as we understand it, and the facts, as we find them, we conclude 
the second point is not well taken. Fayle v. Camden Fire Ins. Co., 85 Mont. 

278 P. 509; Phila. Fire & Marme Ins. Co. v. English, 232 Ky. 785, 24 
S.W.(2d) 616; Joyce on Insurance, par. 2222; Cooley Law of Insurance, p. 1639 


"he final contention of defendant is based upon the following provision in 


the policy: 


i1] 


This entire policy shall be void * * * in case of any fraud or false 
ig by the insured touching any matter relating to this insurance or the 
thereof, whether before or after a loss.” 


rit 
t 


is said_that this provision was violated because in the proof of loss sub- 
mitted by plaintiff to the defendant on the 7th of April, 1930, two weeks after 
the fire, it was stated that the property, at the time of he fire, was occupied by 
Charles Smith, and, in a second proof of loss submitted in compliance with the 
re of defendant it is stated that “this building was used for purposes con- 
templated by the policy and for no other purpose.” The contention is that, in the 
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first place, the building at the time of the fire was. not occupied by Charles 
Smith as a residence, and that, in any event, as plaintiff should have known, 
having visited the ruins before making the, second proof of loss, the building 
was used for other purposes than those contemplated by the policy., Consequently, 
having made affidavit to the contrary, Buccola has voided his policy and deprived 
himself of all benefit thereof. Claflin v. Commonwealth Ins. Co., 110 U. S. 
81, 3 S. Ct. 507, 28 L. Ed. 76; Richard D’Aigle Co. v. Western Ins. Co., 136 
La. 777, 67 So. 827. Answering the argument of defendant’s counsel on this point, 
plaintiff points out that the proof of loss was pro forma and, in the words of 
the policy, that it could not deceive defendant, since it is admitted that the 
company was in full possession of all of the facts before requiring the second 
proof of loss that Buccola had no intention to deceive anyone and that, con- 
sequently, the clause invoked cannot operate a forfeiture. Our attention is called 
to the following text found in the Second Edition of Joyce on Insurance, volume 
5, at page 5548, § 3339: 

“The provision in a policy that any fraud or attempted fraud or false swear- 
ing on the part of the insured in making the preliminary proofs shall forfeit 
all claim against the company is a valid stipulation. An intent, however, must 
exist, and the general rule seems to be that the statement must be a willfully 
false one concerning some material matter, and made with the intent to deceive 
the insurer, in order to work a forfeiture.” 

And the following in Cooley’s Briefs on Insurance (2d Ed.) vol. 7, p. 5846: 

“As a rule, no attempt has been made to draw any distinction as to the 
meaning of the various phrases used, such as ‘fraud or false swearing,’ ‘fraud 
and false swearing,’ and ‘fraud by false swearing.’ Whatever the particular phrase, 
the holding has almost without exception been, as already pointed out, that the 
element of fraud must be present.” 

And, also, to the following language in Strauss v. Insurance Co., 157 La. 
662, 102 So. 861: 

“For false swearing in proofs of loss to prevent recovery on fire policy 
assured must have made false statements knowingly and willfully, with intent 
to deceive insurer concerning matter material to insurance.” 

The authorities quoted by plaintiff seem to be in point and applicable to the 
facts of this case. Those relied upon by defendant all refer to a situation which 
is not analogous to that obtaining in the case at bar. We might add, however, 
that it would be expecting a great deal of the plaintiff to require him by affidavit 
to certify that at the time of the fire the house was being used for the manu- 
facture of alcoholic liquors, since his entire case is predicated upon his lack of 
knowledge of the presence of a still in the house. Of course, he could qualify 
an assertion that a still was in the house by saying that he had only discovered 
it after the fire, but here, again, he would be destroying another position he has 
taken in this suit to the effect that, as a matter of fact, there was no still on 
the premises. In any event, all that he could truthfully say, which is all that any 
of the witnesses have said, is that a number of barrels and cans, a funnel, and 
other odds and ends were discovered in the debris. He certainly could not have 
been asked to swear that these materials formed part of, or were the accessories 
to, the operation of an alcohol still. 

[6] Sixty days having elapsed since the submission of proof of loss, without 
payment, and the provisions of Act No. 168 of 1908 being invoked, a penalty of 
12. per cent. must be imposed and a reasonable attorney’s fee fixed and charged 


as a penalty; the act relied on gives us no alternative. We fix the attorney’s fee 
at $200. 


For the reasons assigned, the judgment appealed from is reversed, and it 1s 
now ordered that there be judgment in favor of plaintiff, Carrielo Buccola. and 
against the defendant, the National Fire Insurance Company of Hartford, Conn., 
in the full sum of $1,000, together with 12 per cent. penalty, the whole subject 
to interest at the rate of 5 per cent. per annum from judicial demand until paid. 

It is further ordered that there be judgment in favor of the plaintiff and 


against the defendant in an additional sum of $200, as attorney’s fees, and all costs. 
Reversed. 





Fire] St. Philip v: Lumbermen’s Ins. Co. of Philadelphia 339 


ST. PHILIP v. LUMBERMEN’S INS. CO. OF PHILADELPHIA. No. 13781. 
Court of Appeal of Louisiana. Orleans. Nov. 3, 1931. 
137 Southern Reporter 359. 
INSURANCE. 


Evidence held to establish that insured was guilty, either directly or indirect- 
ly, of incendiarism; hence insured could not-recover on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

oo from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 

Action by Frank St. Philip against the Lumbermen’s Insurance Company of 
Philadelphia. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

St. Clair Adams, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on a fire insurance policy covering certain household furniture 
belonging to plaintiff. The amount claimed is $2,000. The suit is defended upon 
the ground that Frank St. Philip, plaintiff, or some one at his instigation, set fire 
to the premises in which the furniture was located for the fraudulent purpose of 
collecting the insurance. 

There was judgment below in defendant’s favor, and plaintiff has appealed. 

St. Philip was indicted in the criminal district court with three others under 
section 1 of Act No. 211 of 1928, and charged with arson on two counts, one al- 
leging that he personally set fire to his residence, No. 6037-39 Iberville street, and 
the other that he caused the house to be burned by some one else. There were 
two trials, with the result that St. Philip was convicted of procuring the burning, 
and the other three defendants acquitted. On appeal to the Supreme Court it 
was held that an error of law had been committed and the verdict and sentence 
were set aside, whereupon the district attorney entered a nolle prosequi. In the 
meantime plaintiff instituted this suit in the civil district court, and, upon the trial 
thereof, it was agreed that the case should be heard and determined on the record 
in the case of State of Louisiana v. Frank St. Philip (the criminal prosecution). 
Our brother below, after considering the record submitted to him, reached the 
same conclusion that the jury in the criminal court had arrived at and denied re- 
covery. From his able written reasons for judgment, we excerpt the following: 

“There is only one reasonable conclusion to be reached from the record, and 
that is that the plaintiff procured the ignition himself, as he was the only one 
with a sufficient motive, and the only one with a motive who had the facilities to 
make the preparations. There is no reasonable basis to reach any other con- 
clusion. * * * 

_ “Men are adjudged guilty and hanged on circumstantial evidence less con- 
vincing than the proof at bar.” 

_ Turning to the record in the criminal trial, which, by agreement of counsel, 
forms part of the transcript in this appeal, we find that the plaintiff, an Italian 
truck gardener, lived with his family in a home of his own No. 6037-39 Iberville 
street; that on or about the 9th day of March, 1929, he, in company with his 
wife and three .children, went to visit a friend of his by the name of Dimitry, 

a ~ ° : Pisin, e , 
arriving at the Dimitry home at 6:30 p. m., and remaining until. 1 a. m., when 
they were driven home by Dimitry, and when it was discovered that their 
house was in flames. At least this account is the statement of plaintiff and his 
family and of Dimitry and his wife, though its accuracy is not conceded by 
counsel for defendant. At any rate there is no counter-vailing proof. ‘The fire, 
howev er, was of short duration, and, though sufficient to do considerable damage, 
was quickly extinguished by the firemen. An examination of the premises after 
the fire revealed the fact that there were a number of barrels of inflammable oil 
on the premises, some of which were overturned and others with the bungs re- 
moved. Excelsior and other material calculated to feed the flames were strewn 
about, and one keg of oil had been placed in the attic. St. Philip and the 
members of his family denied any knowledge of the presence of the barrels of 
oil and of the excelsior, but proof that this inflammable material had been placed 
upon the premises before the fire is conclusive, and plaintiff's counsel frankly 
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concedes that the fire was of incendiary origin. He strenuously insists, however, 
that there is no proof connecting St. Philip with the fire, and that the circumstan- 
tial evidence, upon which the jury in the criminal court convicted St. Philip, is 
insufficient to establish his guilt even in a civil suit, where the issues are deter- 
mined by a preponderance of the evidence, and certainly not sufficient in a crim- 
inal court, where one is found guilty upon evidence so strong as to exclude every 
reasonable hypothesis of innocence. It is not enough, say counsel, than an in- 
ference or presumption should arise from the proven facts creating suspicion, 
Adams v. Liverpool & L. & G. Ins. Co., 5 Orl. App. 301. 

It must be conceded that there is no direct testimony in the record connect- 
ing St. Philip with the burning of his home, the evidence being entirely cir- 
cumstantial, but we believe that, such as it is, it is sufficient to create a presump- 
tion so strong as to exclude any other reasonable hypothesis. The statement of 
St. Philip, corroborated by the other members of his family, to the effect that 
he locked his home at 6 p. m. of the evening of the fire, and that at that time 
there were no combustible materials such as were found after the fire, which 
occurred some six hours later, if true, means that some one during that interval 
put the oil and excelsior in the house in order to burn it down. If this was done 
by a stranger, as St. Philip would have us believe, it would have been necessary 
for him to get his oil barrels and excelsior together and to wait until an op- 
portunity should arise to plant them in the home in the absence of St. Philip 
and his family. But, since there is a reason for all things, including the conduct 
of human beings, why would any one take the trouble and assume the risk involved 
in the destruction of the home of an humble Italian truck farmer, without rhyme 
or reason? Perhaps, if it had been shown that St. Philip had an enemy of a 
violent and criminal disposition, imbued with an irresistible desire to do him 
injury and wreak vendetta vengeance for a real or fancied wrong, the finger of 
suspicion. might have been pointed in that direction with such emphasis as to 
unsettle the irresistible conviction of plaintiff's guilt, which the record com- 
pels. But there is nothing of that kind in the testimony. On the contrary, the 
plaintiff is shown to have been a mild peace-loving quiet man of family and to 
have borne a good reputation and to have enjoyed the respect and good will 
of his neighbors. 

Of course, it is possible that he was the victim of circumstances, and, how- 
ever unlikely it may seem, some one unknown to him, acting independently and for 
some purpose of his own, may have started the fire. If such be the case, a grave 
injustice will have been done plaintiff, in his personal and property rights, and 
his good name will have been tarnished by the stigma of undeserved pollution. 
We have no doubt that instances have occurred in the past and will recur in the 
future, wherein the reliance upon circumstantial evidence has resulted in even 
greater and more grievous error. All judicial systems, being human, are imper- 
fect, and their operation must inevitably result in certain vicarious sacrifices. All 
a court of justice can do is to hew to the line of correct judicial procedure and 
let the chips fall where they may. 

Our conclusion is that, in view of the verdict of the jury in the criminal trial 
and the finding of our brother below upon the record and the testimony adduced 
in that court, together with our independent examination, no other result can be 
reached than that the plaintiff in this case was guilty, either directly or in- 
directly, of the incendiarism conceded to have been the cause of the fire which 
destroyed the property, for the value of which this suit is brought. The sugges- 
tion that a pyromaniac might have been responsible finds no support in the record, 
as there is nothing to indicate the presence of such a rare individual in the 
vicinity. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 
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DOHLIN et al. v. DWELLING HOUSE MUT. INS. CO. OF 
LINCOLN. No. 27966. 
Supreme Court of Nebraska. Nov. 24, 1931. 
238 Northwestern Reporter 921. 
1. INSURANCE. 


Letter signed by insurer’s secretary promising to make change “when we 
renew these policies” was not promise to renew policies, since “when” might mean 
“if” or “provided.” 

[Ed. Note—For other defenitions of “When,” see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE. 

Insurance agent’s promise to renew policies when they expired would not 
necessarily bind insurer, since agent undertaking to act for assured is assured’s, 
rather than insurer’s, agent as to such acts. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

3. INSURANCE. 

Fire policies expire according to their terms. 

(For other cases, see Insurance, Dec. Dig. § 177.) 
4. INSURANCE. 

In suit to recover on alleged oral agreement to renew fire policies on which 
there was loss, directing verdict for insurer held proper. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from District Court, Lancaster County; Shepherd, Judge. 

Suit by Elmer Dohlin and another against the Dwelling House Mutual In- 
surance Company of Lincoln. Judgment for defendant, and plaintiffs appeal. 

\ firmed. 

M. V. Beghtol, J. Lee Rankin, and Glen H. Foe, all of Lincoln, for appellants. 

George Hager and Perry W. Morton, both of Lincoln, for appellee. 

Heard before Goss, C. J., and Dean, Eberly, and Paine, JJ., and Redick, 
District Judge. 

Pir CurRIAM. 

Elmer Dohlin and Mrs. Ellen McKinney brought suit in the district court 
tor Lancaster county against the Dwelling House Mutual Insurance Company 
of Lincoln to recover on an alleged oral agreement to renew certain insurance 
policies upon which there was a loss. After the plaintiff's evidence was taken 
the district judge directed a verdict for the defendant. 

The plaintiff, Elmer Dohlin, carried fire insurance in the defendant com- 
pany upon a dwelling and flour and feed building and contents, located in Pal- 
mer, Nebraska, which insurance expired in March, 1930. The plaintiff, Elmer 
Dohlin, clatms that he applied to E. E. Johnson, soliciting agent of defendant 
company, residing at St. Paul, Nebraska, to renew said insurance, which is ab- 
solutely denied by said agent. Upon April 3, 1930, the dwelling and flour and 
feed building were destroyed by fire. Notice of said loss was given to the said 
E. E. Johnson and to the defendant company, but no part of said loss has’ been 
p 


aid. The other plaintiff was named in the mortgage clause which had been 
ittached, making the insurance in case of loss payable to her. 


The defendant admitted that E. E. Johnson was its authorized agent, and 
had solicited and received applications for insurance upon the frame building 
and the hatchery and the contents of the flour and feed building, which insurance 
was issued but had expired prior to the date of the loss in question, and that 
said insurance was not renewed, and that no policies of insurance were outstand- 
ing on the date of the fire and that defendant was not liable for the loss that 
occurred. 

The evidence discloses that a special agent of said company examined the 
property insured in March and advised the company not to renew the policies 
as the risk was undesirable. The agent, Johnson, testified that he had been 

king for the defendant company for some ten years, and that during that 

he had solicited and received applications for insurance, which he sent in to 
company, and all policies of insurance were written by the company in 
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Lincoln, and usually returned to him, and he delivered them and collected the 
premium. He testified positively that after delivering the policies and collecting 
the premiums thereon, which policies had expired prior to the fire, he had never 
again talked with Mr. Dohlin regarding insurance until after the fire, and that 
Mr. Dohin had never told him that he wanted the policies renewed; while, on 
the other hand, Mrs. Ellen McKinney testified that when Mr. Johnson was there 
ne stated in her presence: “I always take care of renewals, unless otherwise 
ordered I will take care of your renewal.” 

{1] In January of 1930, Mr. Dohlin wrote Johnson a letter in regard to a 
slight change in the tenancy of the building, which letter was forwarded to the 
defendant company at Lincoln and an answer made by Frank Mills, secretary, 
in which he uses this language: “Replying to the letter from Mr. Elmer Dohlin, 
regarding the change in occupancy of the old restaurant building, that will not 
make any difference in the insurance, and when we renew these policies in 
March we will make the change accordingly.” 

It is contended by the appellant that this was a promise to renew these 
policies over the signature of the secretary of the company, but the statement, 
“when” we renew these policies, may mean “if” we renew these policies, or 
“provided” we renew these policies. Van Brunt & Wilkins Mfg. Co. v. Kinney, 
51 Minn. 337, 53 N. W. 643; State v. Huston, 21 Okl. 782, 97 P. 982; Atlantic 
Coast Line R. Co. v. Jones, 132 Ga. 189, 63 S. E. 834. 

[2] The contention of the appellants that the agent, Johnson, promised to 
renew the policies when they expired would not necessarily bind the defendant 
company, for “where the agent of an insurance company undertakes to act for 
and on behalf of the assured, as to such acts he is to be regarded as the agent 
of the assured, and not of the company.” Parker v. Knights Templars & Masons 
Life Indemnity Co., 70 Neb. 268, 97 N. W. 28}. 

[3, 4] All parties knew that the policies must be written in the home office 
at Lincoln, and that Johnson, the agent, had no apparent authority and was not 
authorized to make a contract of renewal of the policies upon said property. 
Bridges v. St. Paul Fire & Marine Ins. Co., 102 Neb. 316, 167 N. W. 64, L. R. A. 
1918D, 1199. 

There was no policy of insurance in force with the defendant company at 
the time of the fire. Such policies expire accordingly to their terms, and the 
district court was right in sustaining the appellee’s motion for a directed verdict 


in this case, and the judgment of the district court was right and is 
Affirmed. 


MAYFIELD et al. v. NORTH RIVER INS. CO. OF NEW YORK. No. 27899. 


Supreme Court of Nebraska. Nov. 24, 1931. 
239 Northwestern Reporter 197. 


1. INSURANCE. 

Insurance Code held to contemplate adoption of New York standard form 
of fire policy, as existing and construed, except as modified by Code (Comp. St. 
1929, § 44-101 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

2. INSURANCE. . 

Provision in Insurance Code relating to misrepresentation or warranty, must be 
regarded, in legal effect, as incorporated in fire policy (Comp. St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Insured’s violation of conditions or breach of warranty under location clause, 
held not to invalidate fire policy, unless contributing to loss (Comp. St. 1929, 
§ 44-322). 

Syllabus by the Court. 

The adoption of our insurance code of 1913 (Comp. St. 1929, c. 44) evidences 
the legislative intent that the provisions of the New York standard form of fire 
insurance, as then existing and as then construed by the courts of that state, 
should be adopted as the basis of the Nebraska insurance contract, expressly sub- 
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ject, however, to all other provisions contained in such insurance code which are 
inconsistent with or modify the provisions of such New York standard form. 

By construction section 44-322, Comp. St. 1929, is to be regarded, in legal 
effect, incorporated in and forming a part of the policy in suit. 

Under the statutes of Nebraska, the violation of the conditions or the breach 
of the warranty in a fire insurance policy expressed in the words, “while located 
and contained as described herein, * * * and not elsewhere,” by the removal of 
the property insured from the place described in the policy, does not invalidate 
the insurance contract, unless such breach of contract contributed to the loss. 
Comp. St. 1929, § 44-322. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

Appeal from Distict Court, Richardson County; Chappel, Judge. 

Action by Vivian I. Mayfield and another, doing business as a partnership 
under the name and style of the Richardson County Hatchery, against the North 
River Insurance Company of the City of New York. Findings and judgment for 
the plaintiffs. From an order overruling its motion for a new trial, defendant 
appeals. 

Judgment affirmed. 

Montgomery, Hall, Young & Johnson, of Omaha, for appellant. 

John C. Mullen and F. A. Hebenstreit, both of Falls City, for appellees. 

Heard before Goss, C. J., and Dean, Eberly, and Paine, JJ., and Blackledge, 
District Judge. 

EBERLY, J. 

This is an action at law on a policy of fire insurance. It was concededly issued 
by the appellant, hereinafter designated as defendant, to the appellees, hereinafter 
referred to as the plaintiffs, doing business as a partnership under the name and 
style of Richardson County Hatchery. Its terms insured the copartners “against 


. 


all direct loss or damage by fire, * * * to an amount not exceeding Fifteen Hun- 
dred Dollars ($1,500), (for definite period), to the following described property 


while located and contained as described herein, and not elsewhere, to wit: $1,500 
on stock in merchandise * * * all only while contained in the one-story, metal 
roof, ironclad building, occupied as a Hatchery and Poultry Supply Store, situated 
on lots 23 and 24, block 90, of Falls City, State of Nebraska.” 

It was alleged in plaintiffs’ petition that on or about the Ist day of July, 1929, 
the plaintiffs removed the stock insured from the location as above described to a 
building located on lot 12, block 221, Falls City, “with the full knowledge, oral 
authority and consent of the defendant company by and through its agent, C. A. 
Johnson, and at which place” the property covered was thereafter totally des- 
treyed by fire. 

The defendant company’s answer contained, first, a general denial; second, ad- 
mitted the execution of the policy of insurance in suit; quoted the language of 
the description hereinbefore set forth; denied the authority of its agent to waive 
any provision of the policy except in writing; and further alleged that the fire 
involved in this action was “not at the location covered by the policy, and de- 
fendant is not liable for any loss which may have resulted therefrom.” 


To this the plaintiffs filed a reply which, in addition to a denial of the new 
matter contained in the answer, set forth additional facts which they allege 
amounted to an estoppel. 


By agreement a jury was waived and the case was tried to the court, which 
resulted in findings and judgment for the plaintiffs as prayed. From an order 
overruling defendant’s motion for a new trial this appeal is prosecuted. 

Defendant in this court challenges the sufficiency of the evidence, and alleges 
that the district court erred “in failing to hold, as a matter of law, that the policy 
provision (heretofore quoted) constituted a coverage condition or risk limitation, 
which, in the absence of an express consent equivalent to the making of a new 
contract, covered the property only at the location described in the policy.” 

From the foregoing it is evident that the determining words in this controversy 
are, “the following described property while located and contained as described 
herein, and not elsewhere, to wit:” and, “all only while contained in.” Considered 
without reference to context, these provisions constitute an essential part of, and 
are identified with, the New York standard fire insurance policy form. Of this 
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policy form this court has said: It is “a definite and well-known form of con- 
tract. Its characteristics, terms, and, conditions are known and recognized by the 
Legislature of New York and other states, and are familiar to all carrying on 
the business of fire insurance.” State v. Howard, 96 Neb. 278, 287 147 N. W. 
689, 692. 

It may be said in addition that this standard form, first enacted substantially 
by the Legislature of New York in 1886, has, with passing time, received a definit 
and settled judicial construction by the courts of New York. This is especially 
true as to the controlling words hereinbefore quoted. Thus in 1894 we find the 
following language employed in Bahr v. National Fire Ins. Co., 80 Hun, 309, 29 
N. Y. S. 1031: “The action was to recover $200, the insurance on a carriage * * * 
‘while located [and contained] as described herein, and not elsewhere, to wit 
* * * while contained in the frame building (here follows the precise descrip- 
tion). The carriage was burned in a livery stable and horse shoeing shop, * * * 
a block and a half away from the place named in the policy. This judgment 
cannot stand. The location of the insured property was a warranty, a breach of 
which avoided the policy. Bryce v. Lorillard Fire Ins. Co., 55 N. Y. 240 [14 Am. 
Rep. 249].” This construction has continued unchanged to the present time. In 
American Surety Co. v. Patriotic Assurance Co. (January, 1926), 242 N. Y. 54, 
63, 150 N. E. 599, 601, we find the New York court of appeals adhering to th 
view thus expressed, and employing the following launguage: “The provisions 
of the New York standard fire insurance policy of which we may take judicial 
notice provide that the insurer insures against damage by ‘fire to the property de- 
scribed in the policy ‘while located and contained as described herein, * * * but 
not elsewhere.’ The description is a warranty, the truth of which is a condition 
precedent to any liability on the part of the insurer. Bryce v. Lorillard Fire Ins. 
Co., 55 N. Y. 240, 4 Am. Rep. 249; Bahr v. Nat. Fire Ins. Co., 80 Hun, 309, 29 
N. Y. S. 1031; London Assurance Corp. v. Thompson, 170 N. Y. 94, 62 N. E. 
1066.” 

Thus, it must be conceded that under the terms of the New York standard 
fire insurance policy form, as construed by the courts of that state, unmodified by 
legislation, the controlling words of this policy in suit must be deemed a war- 
ranty, the truth of which at the time of this loss is a condition precedent to re- 
covery thereon. 

[1] It would appear, however, that the legal effect of the language quoted, 
assuming its character as a warranty in the technical sense of that term to be 
unquestioned, has been in legal effect modified by Nebraska legislation. In 1923 the 
Legislature of that year adopted an insurance code which appears as chapter 154, 
Laws 1913. It was approved April 18, 1913. It was passed for the purpose of 
providing “for the organization and government of insurance companies and t 
regulate, supervise and control the business of insurance in Nebraska,” etc. The 
provisions of this enactment with amendments thereto are now carried as chap- 
ter 44, Comp. St. 1929. This legislation provided in part: “No fire insurance 
company shall issue any fire insurance policy covering any property or interest 
therein in this state other than on a form prescribed by the department of trade 
and commerce as nearly as practicable in the form known as the New York stan 
dard as now or may be hereafter constituted, except as follows.” Comp. St 1929, 
§ 44-601. The proper construction of this insurance code was determined by this 
tribunal in the case of State v. Howard, 96 Neb. 278, 147 N. W. 689, 693. In 
that case it was expressly determined that “that portion of the section referred 
to which provides that the New York form shall be used as it ‘may be hereatter 
constituted’ is invalid;” but “that it was the intention of the Legislature that the 
New York form should be adopted as the basis of the insurance contract, and 
that the words ‘as nearly as practicable’ should be construed to mean as nearly 
as practicable considering the other provisions contained in the Insurance Code 
which in any wise are inconsistent with or modify the provisions of the New 
York standard form.” 

In this connection it is also to be noted that on this subject, and with special 
reference to section 44-601, Comp. St. 1929, this insurance code expressly pro- 
vides: “A policy issued in violation of this article shall be held valid, but shall be 
construed as provided herein, and when any provision in such a policy is in 
conflict with any provision hereof, the rights, duties and obligations of the com- 
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pany, policy holder and the beneficiary shall be governed by the provisions of 
this article.” Comp. St. 1929, § 44-608. It was also determined in the case last 
cited that, in the preparation of a form as required by such section 44-601, the 
duties enjoined therby on the department of trade and commerce were “ministerial 
or administrative, and not legislative, and the section imposing the duty is not an 
unconstiutional delegation of legislative power.” 
[2} The New York standard form of fire insurance at the time of the 
tion of the Nebraska insurance code existed solely by virtue of a New York 
The adoption of the New York form as the basis of the Nebraska in- 
contract was in effect the adoption of the New York enactment. This 
tion renders proper and requires the application of the rule of construction 
where the legisature adopts the statute of another state, judicial construc- 
vhich it has already received in such state is also adopted. Coffield v. State, 
eb. 417, 62 N. W. 875; White v. State, 28 Neb. 341, 44 N. W. 443; Forrester 
Kearney Nat. Bank, 49 Neb. 655, 68 N. W. 1050; Goble v. Simeral, 67 Neb. 276, 
43 N. W. 235; Gentry v. Bearss, 82 Neb. 787, 118 N. W. 1077; State v. Martin, 
&7 Neb. 529, 127 N. W. 896, Ann. Cas. 1912A, 1125. The authorities above enumer- 
ted support the view that this court is committed to the doctrine that the 
rule of construction applied in the cases referred to is proper to be applied in 
the interpretation of the controlling provision of the policy in suit, which we 
uready quoted, excepting only where such provisions in the policy are 
necessarily repugnant to the insurance code provision enacted for the purpose 
of modifying the provisions of the New York standard insurance form It 
necessarily follows that the language of the policy in suit, including the words 
which are quoted at the commencement of this opinion and on which the de- 
{ bases kis defense, must be construed as a technical warranty and given 
the same effect as accorded by the courts of New York, except in so far as such 
construction may not be in harmony with other provisions of our insurance cod 
“which in any wise are inconsistent with or modify the provisions of the New 
York standard form.” State v. Howard, 96 Neb. 278, 147 N. W. 689, 693. In 


< 
this connection section 44-322, Comp. St. 1929, becomes important. It 
follows: 


ndant 
Nadal 


reads as 
“No oral or written misrepresentation or warranty made in the ne- 


gotiation for a contract or policy of insurance by the insured, or in his behalf, 


shall be deemed material or defeat or avoid the policy or prevent its attaching 


s such misrepresentation or warranty deceived the company to its injury 
breach of a warranty or condition in any contract or policy of insurance 
| not avoid the policy nor avail the insurer to avoid liability unless such 
shall exist at the time of the loss and contribute to the loss, anything in 
licy or contract of insurance to the contrary notwithstanding.” In the 
terpretation of the statutory provision just quoted this court in Security State 
ink y. Aetna Ins. Co, 106 Neb. 126, 183 N. W. 92, 93, by Rose, J., said: “These 
provisions are by construction a part of the policy. * * * The legislation must be 
considered as a whole. To the enactment in the first sentence on the subject of 
misrepresentation and warranty in preliminary negotiations, the second sen- 
tence adds a provision on the existence of breach of condition in the policy 
itself. The statute declares that the breach of a condition in the policy shall not 
avoid it—nor avail the insurer to avoid liability unless such breach shall exist 
at the time of the loss and contribute to the loss.’ ” 


In Westchester Fire Ins. Co. of New York v. Norfolk Building & Loan 
s'n, 14 F. (2d) 524, 527, the circuit court of appeals of the eighth circuit, in 
mstruing the statutory provision now under consideration, employed this lan- 
guage: “This provision of the Compiled Statutes of Nebraska constitutes a 
part of the insurance contract. Home Fire Ins. Co. v. Weed, 55 Neb. 146, 75 
N. W. 539: Calnon v. Fidelty-Phenix Fire Ins. Co., 114 Neb. 194, 206 N. W. 
765: McPhee vy. Millers’ Nat. Ins. Co., 198 Mich. 215, 164 N. W. 425. There is 
lence in the record tending to show that any purported change in title 

son of the foreclosure proceedings contributed in any way to the loss, 

has been held by the Supreme Court of Nebraska in construing the 

m Nebraska fire insurance policy that a breach of conditions in a fire in- 
policy does not invalidate the insurance policy unless the breach of con- 
contributed to the loss. Security State Bank v. Aetna Insurance Co., 
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106 Neb. 126, 183 N. W. 92. This construction of a Nebraska statute by the 
highest court of the state is binding upon the federal court.” 

So by this rule of construction section 44-322, Comp. St. 1929, is to be re- 
garded as, in legal effect, incorporated in and forming a part of the policy in 
suit. We therefore still regard the words of the policy in suit, upon which: the 
defendant bases its defense, as in the nature of technical warranties as denom- 
inated by the courts of New York. Even so, they must be deemed modified as 
to force and effect by the statutory proviso providing that breach thereof “shall 
not avoid the policy * * * unless such breach shall exist at the time of the loss 
and contribute to the loss, anything in the policy or contract of insurance to the 
contrary notwithstanding.” It is to be noted also that the existence of the 
breach of warranty at the time of the loss and its contribution to the loss’ must 
concur or coexist as a prerequisite to avoiding the policy. This conclusion the 
Nebraska cases fully sustain. : i 


Indeed, while the facts which were involved did not present the precise ques- 
tion for determination here, nor was the language of the policy in suit identical 
with the policy now before us, still in view of section 44-608, Comp. St. 1929, the 
words of the fourth paragraph of the syllabus in Hannah v. American Live Stock 
Ins. Co., 111 Neb. 660, 197 N. W. 404, express the exact principle controlling in 
the instant case, and, as a precedent, is binding on this court. In the case! last 
referred to this court, in a unanimous opinion, construing what now appears in 
the Compiled Statutes of 1929 as section 44-322, announced the unanimous con- 
clusion of the court that, “Under the statutes of Nebraska, the violation of a 
condition in a policy of insurance on live stock, by the removal of insured chat- 
tels from premises of owner, does not invalidate the insurance, unless such 
breach of contract shall exist at the time of the loss and contribute to the loss.” 


[3] As to waiver and estoppel, on which plaintiffs in part rely, the evidence 
in the record, if believed, establishes that, after the removal of the insured stock 
from the place described in the policy to the place where it was subsequently 
destroyed by fire, the local recording agent of defendant was in and through 
the entire building in which this stock was then contained, saw and inspected 
the building, and had personal knowledge of the removal of the stock; that he 
wad expressly iniormed by plaintiffs that the entire insured stock had been re- 
moved from the old location to the new one; and also that negotiations were 
had with him based on the fact that upon the arrival of certain newly purchased 
property additional insurance would be wanted by plaintiffs in the new location. 
{t may fairly be said that, assuming the evidence in behalf of the plaintiffs to 
be true, this agent of the defendant, long prior to the fire, knew or should have 
known that the assured had not only removed their stock from the old to the 
new location, but were proceeding on the belief, engendered by transactions 
had with such agent, that the insurance had been likewise transferred and 
covered the stock in the new location. At this point we do not overlook the 
defendant’s contention that no legal waiver or transfer of insurance under the 
terms of the policy were effectual until indorsed in writing upon the same. 
Nevertheless this court is committed to the doctrine that notice to a local agent 
of insurer who has authority to issue the policy is notice to the insurer. Hunt 
v. State Ins. Co., 66 Neb. 125, 92 N. W. 921; Echols v. Mutual Life Ins. Co., 106 
Neb. 409, 184 N. W. 58; Arendt v. North American Life Ins. Co., 107 Neb. 716, 
187 N. W. 65; Cooper v. German-American Ins. Co., 96 Minn. 81, 104 N. W. 
»87; Cummings v. National Fire Ins. Co., 251 Mich. 105, 231 N. W. 61. The de- 
fendant, therefore, was chargeable with the knowledge possessed by its agent 
of the real situation with reference to the risk prior to the fire that destroyed 
the property in question. So, too, the business of insurance was and is “public 
ir, character, and requires that all those having to do with it shall at all times 
be actuated by good faith in everything pertaining thereto; shall abstain from 
deceptive or misleading practices, and shall keep, observe and practice the prin- 
ciples of law and equity in all matters pertaining to such business.” Comp. St. 
1929, § 44-101. But whether the facts established by the evidence are sufficient 
to show a legal waiver or binding estoppel we need not determine. It must be 
conceded that the record as an entirety fails to establish that the removal of 
the stock from the old to the new location, of which the insurer had imputed 
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knowledge long prior to its destruction, in any manner contributed to the loss. 
This, in view of the express terms of the statute, is vital. 
It follows that the judgment of the district court is correct, and it is 
Affirmed. 


DAVIDSON v. PROVIDENCE WASHINGTON INS. CO. No. 80. 
Supreme Court of New Jersey. Oct. 13, 1931. 
157 Atlantic Reporter 148. 
1. INSURANCE. 

Where insured admitted that appearance was pursuant to notice, but attor- 
ney announced notice was insufficient and appearance voluntary, held waiver 
was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Zz. INSURANCE. 

Notice to insured to furnish bills, etc., supporting fira loss, and that it was 
company’s desire to conduct examination as specified time and place, /eld insuf- 
ficient under terms of policy. 

Policy provided that insured “as often as requested * * * shall submit 

to examination and on oath by any person named by company and sub- 

scribe the same and shall produce for examination all books of account, 

bills, etc., * * * at such place as may be designated * * * and permit cop- 

ies to be made.” 

(For other cases, see Insurance, Dec. Dig. § 548.) 

3. INSURANCE. 

Insured who appeared in response to notice, and submitted to examination 
concerning fire loss, waived insufficiency of notice. 

(For other cases, see Insurance, Dec. Dig. § 548.) , 

Action by Abraham Davidson against the Providence Washington Insurance 
Company, On rule for new trial. 

Rule made absolute. 

Argued May term, 1913, before Campbell, Lloyd, and Bodine, JJ. 

Arthur T. Vanderbilt, of Newark, for the rule. 

David T. Wilentz, of Perth Amboy (Joseph T. Lieblich, of Paterson, of 
counsel), opposed. 

Per Curiam. 

The insurance company defendant has a rule for new trial in a case wherein 
a verdict was rendered against it for $3,269. 


The reasons urged on the rule are that the jury was misdirected as to the 
law, that certain requests were improperly refused, and that the verdict was 
against the weight of the evidence on two vital elements of fact, and as to the 
damages. 

The policy was for fire insurance on the plaintiff’s bakery. On April 21, 
1929, a fire occurred which totally destroyed the stock of merchandise, and, as 
required by the policy, the plaintiff supplied proofs of loss. On August 7, 1929, 
the defendant wrote a letter to the plaintiff in which it rejected these proofs 
on the grounds that the claim was excessive, and that the origin of the fire was 
not correctly stated. The letter added the following: “You are hereby required 
to furnish in detail an itemized statement of loss supported by bills and invoices 
setting forth the correct prices and quantities and the amount of loss and dam- 
ages sustained by you. We hereby notify you that it is the company’s desire to 
conduct an examination under oath at the offices of Arthur T. Vanderbilt, #790 
Broad Street, Newark, on the afternoon of August 13, at 2 P. M., and we respec- 
tively request your presence there at that time.” 

The plaintiff appeared with his attorney (by arrangement with opposing 
counsel) the day after the time and place named, the attorney stating, however, 
that it was voluntary and not in response to the notice, which he deemed insuf- 
ncient under the terms of the policy. The plaintiff did not there produce the 
bills, but submitted to examination. 


At the end of the examination, there was an adjournment to September 
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5, 1929, counsel for the company stating that it was for the purpose of having 
plaintiff bring h:s bills. On September 5, the plaintiff did not appear. 

Nothing further appears to have taken place, and the present action was 
pegun. 

{1, 2] At the trial before Judge Ackerman, the failure of the plaintiff to 
furnish the bills, etc., and to subscribe to his statement was proved, and it was 
contended that this barred the present action under the terms of the policy, 
which provided that no action should be sustainable until after full compliance 
with its requirements in this regard. Judge Ackerman charged the jury that 
the notice to appear and produce was legally insufficient, but left it to the jury 
to determine whether the actual appearance was in compliance with the notice 
and a waiver of its defects. 

We think he was right. While on examination by Stoffer in the statement 
referred to plaintiff said he was present to be examined in response to the no- 
tice under the policies, he was not conducting his own case, and his counsel! 
expressly announced to the contrary. As a matter of law, the plaintiff could 
hardly be impaled on an equivocal answer thus obtained, and it was for the 
jury and not the court to say if there was a waiver. As to the notice itself, we 
think it was insufficient. A proof of loss had been furnished. The company had 
sixty days in which to pay or demand further proofs, and submission to exam- 
ination and production of bills. It undertook the latter course, and gave the 
notice specified. The policy required that the insured, “as often as required 
* * * shall submit to examination and on oath by any person named by the com- 
pany and subscribe the same, and shall produce for examination all books of 
account, bills, etc., * * * at such place as may be designated * * * and permit 
copies to be made.” The notice was not in literal compliance with this provi- 
sion, and we think therefore on the legal phases of the case the court was right, 
but the verdict was against the weight of the evidence as to waiver and on the 
merits of the claim 

[3] It seems clear to us that the plaintiff as a matter of fact understood the 
notice to be in pursuance of the company’s right under the policy, and that he 
and his counsel were attempting to comply with it in order to protect them- 
selves against a possible interpretation that the notice was not defective. The 
plaintiff was produced at the time and place designated, and the company’s 
counsel at the inecption of the examination said he was examining plaintiff pur- 
suant to a demand for examination under oath under the provisions of the poli- 
cy, and the plaintiff on the stand so admitted. To this, however, plaintiff’s coun- 
sel replied that no proper demand had been made, but that plaintiff was there 
voluntarily to assist the company. 

In fairness, when this assertion was made by defendant’s counsel, the plain- 
tiff should have stood on his rights and waited for a proper notice, but, appear- 
ing in apparent compliance with the notice, the jury should have found a waiver 

[4] We think also that the failure to produce the bills is a serious indictment 
of the integrity of the claim. Properly or improperly demanded, plaintiff and 
his attorney knew they were desired, and professed to be there to assist the 
company. The failure to produce under such circumstances gives rise to a strong 
inference that they would not substantiate the claims. When to this is added 
the disclaimer of all knowledge of the plaintiff as to his stock of goods in the 
statement as compared to his fulsome testimony to the contrary at the trial, we 
think the case should be submitted to another jury. 

The rule will be made absolute. 


WEATHERBY et al. v. SCOTTISH UNION & NATIONAL INS. CO. 
SAME v. AZTNA INS. CO. 
Supreme Court of New Jersey. Nov. 21, 1931. 
157 Atlantic Reporter 169. 


3. INSURANCE. 
Where fire policy provides manner of waiver of provisions, waiver can only 
be had by method provided for. 


(For other cases, see Insurance, Dec. Dig. § 382.) 
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4. INSURANCE. : = 
Mere retention of premiums after fire policies were voided by breach of terms 
by insured did not of itself constitute waiver. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 
5. INSURANCE. 4 : 
Insurance agent may waive term of fire policy to be performed after loss has 
occurred, but no such power exists with relation to provisions of policy relating 
to formation and continuance of insurance. 


(For other cases, see Insurance, Dec Dig. § 375[1].) 


Suits by Harry Weatherby and another, partners trading as Weatherby & 
Stewart, against the Scottish Union & National Insurance Company, and by the 
same plaintiffs against the AStna Insurance Company. On motion to strike com- 
plaints and replies. 

Motion granted. 

Lynwood Lord, of Woodbury, for plaintiffs. 

Carr & Carroll, of Camden, for defendants. 

ELDREDGE, J. 

The above cases are so nearly identical that they will be disposed of together. 

On November 26, 1929, the Scottish Union & National Insurance Company 
issued a policy of fire insurance to the plaintiffs, trading as Weatherby & Stewart, 
in the sum of $2,000, covering certain personal property consisting of such arti- 
cles as are usually kept in a country store, for a term of one year from Novem- 
ber 26, 1929, to November 26, 1930. 

On July 1, 1930, the AStna Insurance Company issued a policy to the plain- 
tiffs, trading as aforesaid, in the sum of $3,000, covering the same or similar arti- 
cles of merchandise, for the term of one year from July 1, 1930, to July 1, 1931. 

Both policies were the standard New Jersey form, and contained the follow- 
ing provisions: “This entire policy, unless provided by agreement endorsed hereon 
or added hereto, shall be void * * *if the subject of insurance be personal prop- 
erty and be or become encumbered by a chattel mortgage.” And: “This policy is 
made and accepted subject to the foregoing stipulations and conditions, and to the 
following stipulations and conditions printed on back hereof, which are hereby 
specially referred to and made a part of this policy, together with such other pro- 
visions, agreements, or conditions as may be endorsed hereon or added hereto; 
and no officer, agent or other representative of this Company shall have power to 
waive any provision or condition of this policy except such as by the terms of 
this policy may be the subject of agreement endorsed hereon or added hereto; 
and as to such provisions and conditions no officer, agent, or representative shall 
have such power or be deemed or held to have waived such provisions or condi- 
ions unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy exist 
or be claimed by the insured unless so written or attached.” 

On May 26, 1930, while the Scottish Union policy was in force, the plaintiffs 
gave a chattel mortgage to the Swedesboro National Bank, for $6,925, which mort- 
gage was in force when the Aétna policy was issued; hence the mortgage was 
placed on the personal property while the first policy was in force and existed 
and was in force at the time of the issuance of the second policy. No agreement 
respecting chattel mortgage was indorsed on either policy. On August 18, 1930, a 
fire occurred, which destroyed the property insured, and upon proof of claim of 
loss the defendant company refused to make payment, and these suits were brought. 

The defendants, by way of answer, set up the provisions of the policies above 
stated, together with certain other provisions contained therein, which they allege 
voided the said policies. 

By way of reply the plaintiffs allege: (1) That the defendants’ agents who 
wrote the policies had full knowledge of the placing of the mortgage, in one in- 
Stance, and of its existence in the other, and that therefore the agreements re- 
specting the mortgage were, or should have been, a part of the policies; (2) that 
by reason of this fact, and the further fact that the companies kept the premiums, 
they iived the conditions of the policies above referred to; and (3) that, by 


nt duct and the conduct of their agents, they are estopped from setting up 
their fense. 
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Defendants now move to strike out both the complaints and the replies made 
by the plaintiffs. : 

The right of the defendants to have their motion granted seems to be sup- 
ported by an abundance of authority in both the federal courts and the courts of 
this state, and a very small percentage of these authorities need be mentioned. 

[1] In the first place, the replies of the plaintiffs appear to the court to be 
such that to permit evidence to support them, would be a clear violation of our 
rule which prohibits the alteration of a written contract by parol testimony. 

Chief Justice Beasley, in the case of Dewees v. Manhattan Insurance Com- 
pany, 35 N. J. Law, 366, says: “I have not found that it is anywhere supposed 
that this general rule which illegalizes parol evidence, under the conditions in 
question, has been relaxed with respect to contracts for insurance. Decisions of 
the utmost authority, both in England and in this country, propound this doctrine 
as applicable to policies in the clearest terms.” 

The doctrine herein enunciated has been followed in a long line of decisions 
in this and in other jurisdictions. 

[2] Nor can the application of this rule be avoided by setting up the doctrine 
of estoppel. Dewees v. Manhattan Insurance Company, above cited. “It is mani- 
fest that the theory that such parol evidence, though it may not be competent to 
change the written contract, may be received for the purpose of raising an estop- 
pel in pais, is a mere evasion of the rule excluding parol testimony when offered 
to alter a written contract. * * * An estoppel cannot arise except upon proof of a 
-ontract different from that contained in the written policy, and an inflexible rule 
of evidence forbids the introduction of such proof by parol testimony, when of- 
fered to vary or affect the terms of the written instrument.” Franklin Fire In- 
surance Co. v. Martin, 40 N. J. Law, 568, 29 Am. Rep. 271. 

[3, 4] The above-cited authorities appear to the court to completely dispose 
of the motion, unless the plaintiffs be saved by some waiver on the part of the 
defendant companies. In this connection it is to be noted that the policies them- 
selves provide the manner in which any of their provisions may be waived. The 
manner of waiver is provided for in the second extract taken from the policies, 
hereinabove quoted. To attempt to allege a waiver other than by the method 
provided for in the policies would again be predicated upon the contention that 
the provision referred to was not operative. Hence again we are back to the 
same position of attempting to alter a written contract by parol testimony. Coun- 
sel for the plaintiffs lay considerable stress upon the fact that the companies kept 
the premiums after the policies were voided by breach of the conditions respect- 
ing the chattel mortgages, and argues that the retention of such premiums consti- 
tuted a waiver. That this position cannot be maintained appears to the court to 
be not only a logical view of the matter, but one supported by authority also. 
The companies did not cancel the policies, in which event a return of the unearn- 
ed premiums might be expected, but in the instant cases the policies were void 
through the act of the insured. The court does not attempt to pass upon the 
right of the plaintiffs to recover their premiums even under these circumstances, 
but it is of the opinion that mere retention of the premiums after the policies are 
voided by a breach of the terms would not of itself constitute-a waiver. 

In the case of Home Insurance Company of New York v. Scott (C. C. A.) 
46 F.(2d) 10, 12, the court said, in answering a similar claim by the insured: “Nor 
did the defendants’ failure to tender a return of the premiums that were paid on 
the policies operate to estop them from urging the effectiveness of the policy pro- 
vision.” 

With respect to these policies, the statement of Justice Trenchard in Heliotos 
v. Great American Insurance Company of New York, 103 N. J. Law, 529, 138 A. 
97, is pertinent. In disposing of that case, he said: “These policies in suit were 
policies written in standard form approved by governmental authority in New 
Jersey (2 Comp. Stat. [1910] P. 2862, § 77), and therefore, where the language of 
the policies is clear and unambiguous, will be enforced according to their plain 
provisions.” Nor will they be construed more strongly against the party prepar- 
ing them. Del Guidici v. Importers & Exporters Insurance Co. of New York, 98 
N: JS Law, 435, 126: A.'S, 

[5] The authorities cited in the plaintiffs’ brief, except in so far as they are 
general statements taken from Corpus Juris, appear to support the court’s view 
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rather than refute it. Generally speaking, they relate to actions on the part of 
the company’s agent after a fire has occurred. Our courts have held that an agent 
of the insurance company may waive a term or condition of the policy which is 
to be done or performed after a loss has occurred, but that no such power exists 
with relation to the conditions and provisions of the policy relating to the forma- 
tion and continuance of the insurance. Snyder v. Dwelling House Insurance Co., 
59 N. J. Law, 544, 37 A. 1022, 59 Am. St. Rep. 625. 

Giammares et al. v. Allemannia Fire Insurance Co., 91 N. J. Eq. 114, 108 A. 
237, 238, cited by plaintiffs, seems also to be in point. In that case a bill was filed 
by the complainants in equity to reform a policy of insurance after the defendants 
had set up as a defense in law that the policy was void because the land was not 
owned by the insured and also that the property was incumbered by a chattel 
mortgage. The Court of Errors, reversing the Vice Chancellor (89 N. J. Eq. 460, 
105 A. 611), who had ordered a reformation, on the ground that there had been no 
mutual mistake, said inter alia: “It is quite manifest that without a reformation 
of the policy such a defense would be good at law, but the decree [appealed from] 
absolutely destroys that defense.” 

Defendants’ motion will be granted, and an order, when presented, made ac- 
cordingly. 


KRAMER v. WESTERN ASSUR. CO. 
Supreme Court of New Jersey. Nov. 21, 1931. 
157 Atlantic Reporter 171. 
1. INSURANCE. 


That insurer’s special agent is charged with knowledge of character of in- 
sured’s title at time fire policy was purchased creates no saving clause to provision 
voiding policy, if insured’s interest be other than unconditional. 

(For other cases, see Insurance, Dec. Dig. 378[3].) 

3. INSURANCE. 

Where fire policy does not contain terms of. contract originally entered into, 
suit must either be brought on what was contract or policy reformed in equity. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

4, INSURANCE. 

When policy is in standard form, it will not be construed more strongly 
against party preparing it. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

Suit by William B. Kramer against the Western Assurance Company. On 
motion to. strike complaint and reply. 

Motion granted. 

Lynwood Lord, of Woodbury, for plaintiff. 

Carr & Carroll, of Camden, for defendant. 

ELDREDGE, J. 

The plaintiff in the above-entitled suit attempts to recover on a policy of fire 
insurance issued to him by the defendant company, for $1,500, for one year from 
September 6, 1930, to September 6, 1931. ‘Title to the property covered by the 
policy was acquired by the plaintiff through a deed from Olga Anton, dated No- 
vember 15, 1928, and upon its face was an absolute conveyance in fee simple. On 
September 19, 1930, the property was destroyed by fire. In the proof of loss 
filed by the plaintiff in this suit, he stated, under oath, as follows: 

“By deed dated the 15th day of November, 1928, the property mentioned in 
the within proof of loss, was conveyed to me, absolutely, insofar as the face of 
the deed was concerned. However, the purpose of the said transfer was to pro- 
tect the Zane Lumber Company which had filed a mechanics lien against said 
Property, and if any surplus was derived from the sale of the property, the sur- 
plus was to be paid to Mrs. Anton after deducting all expenses. There was also 
about three judgment creditors who were made parties to the mechanics lien suit, 
and if an amicable settlement could not be made with them, it was my under- 
standing that Zan would proceed with the mechanics lien suit, insofar as the 
judgment creditors were concerned to determine the priority. 

“There was also a policy on this property of the Automobile Insurance Com- 
pany, in the name of Olga Anton, which was never transferred to me.” 
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Upon the filing of this statement respecting the character of the plaintiff's 
ownership, the defendant refused payment of the policy, and suit was brought, 
The defendant, in its answer, sets up the following provisions of the policy: 
“This entire policy, unless otherwise provided by agreement endorsed hereon or 
added hereto, shall be void, if the interest of the insured be other than uncondi- 
tional and sole ownership; or if the subject of insurance be a building on ground 
not owned -by the insured in fee simple.” 

The plaintiff then makes the following reply: “Defendant’s agent, J. Sennett 
Holston and the Special Agent of said Company, Hugh L. Mehorter, were aware 
of the fact that said William B. Kramer held the title to said premises, in trust, 
and authorized the issuance of said insurance policy. At the time said loss occur- 
red, no policy of insurance had been issued and the property was covered by a 
binder and it was therefore impossible for the plaintiff to have inserted in said 
policy a memoranda to the effect that he held said property in trust.” 

[1, 2] This case, it seems to the court, is governed by the same principles 
which the court deemed controlling in the cases of Harry Weatherby and Eli F. 
Stewart, Partners Trading as Weatherby and Stewart, v. Scottish Union and Na- 
tional Insurance Company, and Harry Weatherby and Eli F. Stewart, Partners 
Trading as Weatherby and Stewart, v. A%tna Insurance Company, 157 A. 169, 
just decided, the opinion being filed simultaneously with this decision, unless 
the fact that a special agent of the company who is charged with knowledge of 
the character of plaintiff's title at the time the policy was purchased creates a 
saving distinction. It is the judgment of this court that it does not. The plaintiff 
in this case is in the same position as the plaintiffs in the other cases above men- 
tioned. He brings suit upon a written contract of insurance on the one hand, and 
then on the other hand alleges, in so many words, that the contract upon which 
he sues is not the contract, because some of its provisions are not operative; they 
having been waived when the agreement was made. The result is an attempt to 
alter the terms of a written contract by parol testimony, which our law prohibits. 

[3] The plaintiff's reply asserts that, at the time of the fire, no policy had been 
issued, but that the property was covered by a binder, and it may well be that the 
written contract or policy of insurance does not contain the terms of the contract 
originally entered into. If that be true, suit must either be brought upon what 
was the contract or the present policy reformed in a court of equity and not in 
a court of law. 

[4] Justice Trenchard’s statement in the case of Heliotos v. Great American 
Insurance Company of New York, 103 N. J. Law, 529, 138 A. 97, referred to and 
quoted in our opinion herein above mentioned, is also pertinent in this case, and 
so is our statement therein made that, when a policy is in standard form, it will 
not be construed more strongly against the party preparing it. 

These authorities compel the court to take the strict legal view of the matter 
as herein stated and entitle the defendant to an order striking the complaint and 
the reply. 


CONNELLY v. USKO HOLDING CORPORATION et al. 
Supreme Court, Special Term, Kings County. Oct. 23, 1931. 
53 New York Supplement 299 
1, INSURANCE. 
Insurance company which paid fire loss to mortgagee, under claim of no 
viability to owner, eld entitled under subrogation clause to participation in pro- 
ceeds of foreclosure, where owner’s claim was forfeited by failure to make proof 
of loss 
The mortgagee clause of the policy provided that the insurance com- 
pany should on payment to mortgagee be subrogated to mortgagee’s rights 
under all securities. The amount of the fire loss paid the mortgage 
under this clause was $3,000, and the fire insurance company, in mor 
gagee’s action to foreclose, sought to have mortgage foreclosed for prin 
cipal amount of $9,000, with accounting to extent of participating interest 
of $3,000 after satisfaction of mortgagee’s claim to $6,000 with interest 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 
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2. INSURANCE. 
Insurance company is entitled under subrogation clause to enforce agree- 
ment for participation in mortgage security, if, at time of payment by insurer 
to mortgagee of fire loss, no liability exists as to owner, whether owner’s act 
which invalidated policy occurred prior to or subsequent to fire. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Action by Lillian L. Connelly against the Usko Holding Corporation and 
others to foreclose a mortgage, in which one of defendants, a fire insurance 
company, interposed a counterclaim. 

Judgment for plaintiff, with the direction to account to defendant insurance 
company to extent of participating interest. 

Harry L. Thempson, of Brooklyn, for plaintiff. 

Hutton & Holahan, of Brooklyn (Denis M. Hurley, of Brooklyn, of counsel), 

r defendant Usko Holding Corporation. 

Coudert Bros., of New York City (Mahlon B. Doing, of New York City, of 

counsel), for defendant Pacific Fire Ins. Co. 


Alexander Bloch, of New York City, for defendants Hedwig and Harry 
Lowens. 


Dopp, J. 


This is an action to foreclose a mortgage for $9,000. The defendant fire in- 
surance company has interposed a counterclaim alleging that it issued a policy 
4% fire insurance insuring the premises covered by the mortgage and that the 
policy was in standard form containing the usual standard mortgagee clause 
which provides: ‘This insurance as to the interest of the mortgagee (or trustee) 
only therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the within described property. * * * Whenever this company shall 
pay the mortgagee (or trustee) any sum for loss or damage under this policy 
and shall claim that, as to the mortgagor or owner, no liability therefor existed, 
this company shall, to the extent of such payment, be thereupon legally subro- 
gated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may, at its option, pay 
to the mortgagee (or trustee) the whole principal due or to grow due on the 
mortgage with interest, and shall thereupon receive a full assignment and trans- 
fer of the mortgage and of all such other securities; but no subrogation shall 
impair the right of the mortgagee (or trustee) to recover the full amount.” It 
alleges further that a fire loss occurred, that the amount of the loss was $3,000, 
that payment was made to the mortgagee under a claim that no liability existed 
as to the owner or mortgagor, and that the insurance company obtained a sub- 
rogation or participation to the extent of $3,000. The defendant fire insurance 
company asks that its rights be determined and that the mortgage be foreclosed 
for the principal amount of $9,000, and that the plaintiff, after satisfaction of 
her interest in the mortgage to the extent of $6,000 with interest, account to 
it to the extent of ‘its participating interest of $3,000. 

The present owner and his predecessor, the maker of the bond and mort- 
defend and claim that the mortgage should be foreclosed only to the ex- 


tent of $6,000, and that the participating interest of the defendant fire insurance 
company should not be enforced. 


gag 


It appeared upon the trial that the fire occurred on February 28, 1930. On 
May 13, 1930, the mortgagee filed proof of loss, and thereupon the fire insur- 
ance company made payment to the mortgagee claiming that no liability existed 
1s to the owner or mortgagor and obtained the participation. The fire insurance 
company proved that no proof of loss was filed by the owner or mortgagor with- 
in 60 days after the fire and that no suit was instituted within one year. 

11, 2] The defendant owner and his predecessor insist that the fire insur- 
ance company has not sustained the burden of proof to warrant the affirmative 
relief requested in the counterclaim. I consider this contention without merit. 


le fire insurance company established that the proof of loss, which is a con- 
dition 1 


a. 


rrecedent to liability on the policy, had not been filed within the period 
specified. This proof, unrebutted, establishes conclusively that at the expiration 


sixty-day period and before the time of payment to the mortgagee no 
‘lain ; + 
aim against the 


policy could have been made successfully by the owner since 
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he had failed to comply with the conditions of the policy. This measure of proof 
is sufficient to sustain the counterclaim and was a sufficient basis for the accep- 
tance of the participation under a claim of no liability to the owner or mort- 
gagor. As a metter of fact the proof offered on this trial by the fire insurance 
company is as extensive as proof that would have been required to sustain a 
defense to an action on the policy brought by the owner. 

The defendant owner and his predecessor contend that the defendant fire 
insurance company is not entitled to relief, since at the time of the fire there 
was an actual liability on the policy which was then valid, but that the subse- 
quent conduct of the owner or mortgagor merely gave the defendant fire insur- 
ance company a valid defense to an action on the policy. These defendants 
seek to distinguish this case from the cases sustaining participation agreements 
where the policy was void at the time of the fire It has been held in numer- 
ous cases that if the policy was void at the time the fire occurred, subsequent 
payment by the insurer to the mortgagee warranted the acceptance by the in- 
surer of a participating interest. Notable examples are cases where there has 
been a violation of a condition of the policy prior to the fire, such as the pro- 
curing of other insurance or a violation of the vacancy clause. The defendants 
concede the validity of a participating interest in cases of this nature, but claim 
that the determining factor is the validity or invalidity of the policy at the time 
of the fire and not at the time of the payment by the insurer to the mortgagee. 
Such a distinction does not appeal to me. It is not warranted by the language 
of the standard mortgagee clause, which is clear and unmistakable and does not 
fix a particular time as the determining factor of liability, There is nothing in 
the decided cases on the subject which would warrant it, nor is it consistent with 
the intent of the parties. The mortgagee clause imposes an additional liability 
on the insurer, and the right of the insurer to the participation where no liabil- 
ity exists as to the insured is a fair consideration for payment to the mortgagee 
on a policy void as to the mortgagor If at the time of payment by the insurer 
to the mortgagee no liability exists as to the owner or mortgagor either by virtue 
of some act which invalidated the policy prior to the fire or some act subsequent 
to the fire which is the basis of a defense to an action on the policy, the insurer 
in fulfilling the added obligation to the mortgagee and indemnifying it against 
the mortgagor’s acts is entitled to the benefit of the consideration that prompted 
the additional obligation. Such a conclusion is eminently fair to all parties. In- 
deed, if the property was unmortgaged at the time of the fire and the owner 
failed to comply with the conditions of the policy so that a perfect defense 
existed, the owner would bear the loss. 

In this case his forfeiture of the benefits of the policy should not be visited 
upon the insurer so as to create a result that would permit the owner to benefit 
undeservedly. 

The defendant owner should remain in a position voluntarily assumed. 

Accordingly, the plaintiff is entitled to judgment foreclosing the mortgage 
for the face amount of $9,000 subject to the duty of the plaintiff to account to 
the defendant fire insurance company to the extent of its participating interest 
pursuant to the agreement af participation executed on May 15, 1930. Submit 
findings and judment on notice. 


SPRINGFIELD TP. MUT. FIRE INS. ASS’N v. FOSTER et ux. 


Court of Appeals of Ohio, Columbiana County. April 8, 1931. 
178 Northeastern Reporter 427. 


1. INSURANCE. 

Person receiving policy from mutual fire insurance association held bound by 
constitution of association and considered to have signed constitution (Gen. Code, 
§ 9598). 

Constitution of association provided that it formed part of contract 

of insurance. Gen. Code, § 9598, provides that all persons who sign con- 

stitution shall be considered and held to be members of association and 

be held in law to comply with all of its provisions and requirements. 

(For other cases, see Insurance, Dec. Dig. § 152%.) 
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2. INSURANCE. 


Director of mutual fire insurance association could not, in “loss payable 
clause,” waive provision of association’s constitution (Gen. Code, § 9598). 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 
3. INSURANCE. 


Provision of mutual fire insurance association’s constitution can be waived 
only by action of association (Gen. Code, § 9598). 

(For other cases, see Insurance, Dec. Dig. § 371.) 
6. INSURANCE. 


Insured’s taking out additional fire insurance in other company, contrary to 
constitution of mutual fire insurance association, without association’s knowledge 
or consent, held to render mutual policy void (Gen. Code, § 9593-9599). 

Constitution of mutual insurance association provided that constitution 
formed part of contract of insurance, that association would not insure 
property insured in any other company, and that insuring in any other 
company made insurance in mutual association void. Facts disclosed that 

mutual association had no knowledge of additional insurance, and did 

not consent thereto, although a director and agent of association unau- 

thorizedly attached a New York standard “loss payable’ clause having 

a provision, “Other insurance permitted.” 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

Roberts, J., dissenting. 


Action by C. W. Foster and wife against the Springfield Township Mutuai 
Fire Insurance Association. To review a judgment in favor of plaintiff, defendant 
prosecutes error.—[By Editorial Staff.] 

Reversed and rendered. 


_J. E. Bauknecht, of East Palestine, and Oscar E. Diser,.of Youngstown, for 
plaintiff in error. 


L. M. Kyes, of East Palestine, and Billingsley & Moore, of Lisbon, for 
defendants in error. 
PoLLock, J. 


The action below was to recover upon a policy of insurance issued by the 
defendant insurance company to plaintiff C. W. Foster, covering certain farm 
buildings situated upon a tract of land in Unity township, Columbiana county. 
Upon issues joined in the court below, the case came on to be heard to a jury, 
and resulted in a verdict for the full amount claimed, upon which judgment was 


entered, and from which error is prosecuted to this court upon a number of 
grounds. 


The facts necessary to a proper understanding of the issues involved are 
briefly as follows: 


The plaintiff C. W. Foster and wife purchased from William Johnson a 
tract of land of 207.5 acres, situated in Unity township, Columbiana county. 
There was, at the time, a policy of insurance covering upon the farm buildings 


and issued by the defendant insurance company to said Johnson in the sum of 
$3,400. 


On or about July 1, 1919, Johnson agreed to sell to Chas. W. Foster and 
Mary C. Foster, his wife, the premises above mentioned for the sum of $16,660. 
Application had previously been made to the Federal Land Bank for a loan, 
which the bank indicated it would make on said premises in the sum of $7000, 
to be secured by a first mortgage. Upon consummation of the sale, the Fosters 
executed and delivered to Johnson a second mortgage and note secured by the 
same in the sum of $9,379.50. Concurrently, Johnson and wife made and executed 
a deed to the Fosters for the premises aforesaid and the mortgages in question 
were executed by the Fosters to the bank and Johnson. In connection with the 
transaction, policy No. 1557, issued by plaintiff in error to Johnson, was 
assigned to Foster, and was in turn assigned to the bank as collateral security 
for its mortgage. The transfer was duly authorized by the proper officials of 
the insurance association. The insurance policy carried the provision that no 
additional insurance would be permitted, whereupon the policy was returned by 
the hank and a loss payable clause of the New York standard form was attached 
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by Wallace, a director and agent of the company, having a provision “other 
insurance permitted.” Later Wallace called upon Foster for a renewal of the 
insurance, which was written in the sum of $4,200, under policy No. 1816. The 
personal property of Foster was also insured in the sum of $4,875 by the associa- 
tion. This policy was renewed under policy No. 1924 on the personal property in 
the sum of $4,875. Foster thereupon executed a chattel mortgage to the First 
National Bank of East Palestine, Ohio, in the sum of $4,644, covering upon the 
personal property so insured by him. 

On January 18, 1924, Foster, through Johnson, sectired an additional policy 
of insurance covering upon said farm buildings in the sum of $8,000, in the 
Etna Fire Insurance Company, policy No. CF714. This policy of insurance carried 
loss payable clauses to the Federal Land Bank and William Johnson. On May 
29, 1926, fire destroyed the barn, silo, and sheep barn, valued by the association 
at $3,200. Thereupon directors Barger and Wallace viewed the Foster premises 
to determine the cause and origin of the fire, and on June 7, 1926, the associa- 
tion issued and delivered to Foster its check for $1,029.45 for the personal 
property loss. On November 26, 1926, the bank received a check from the A®tna 
Fire Insurance Company for $5,900, in settlement of its liability for the loss. 
This was returned to Johnson for the purpose of replacing the destroyed build- 
ings. When the association was advised that additional insurance was carried on 
the Foster property, it refused payment under the policy covering upon the 
buildings destroyed, and it was to recover for the same that this action was 
brought in the court below. 

[1] The plaintiff in error is that which its name implies, an association 
organized a number of years ago by the farmers, and probably some others of 
Springfield township, Mahoning county, for the purpose of mutual protection 
and assistance in case of loss by fire. At the time of its organization, it had 
formulated and adopted a constitution, which, it is therein provided, forms a 
part of the contract of insurance. It may be said that this association is some- 
what peculiar in organization, and is, so to speak, sort of in a class by itself, 
organization being effected under section 9593, 9594, 9595, 9596, 9597, 9598 and 9599, 
of the General Code of Ohio. Section 9598 provides as follows: “Every such 
association shall adopt such constitution and by-laws not inconsistent with th 
constitution and laws of this state or the United States, as in the judgment of 
its members best will subserve its interests and purposes. All persons who sign 
such constitution shall be considered and held to be members of the association, 
and be held in law to comply with all of its provisions and requirements.” 

Therefore the persons listing property for insurance and receiving policies 
covering the same are bound by the constitution of the association, and are 


considered to have signed the same when they solicit and accept insurance in the 
company. 


Section 21 of the constitution provides as follows: “Sec. 21. This Association 
will not insure property that is insured in any other company and insuring in 
any other company makes insurance in this void. * * *” 

One of the vital issues in the instant case is that it is claimed by the associa- 
tion that it had no notice of the additional insurance by the A&tna Insurance 
Company, and that the effect of this lack of knowledge was to render its policy 
void; and it will be observed that it is not rendered voidable by such additional 
insurance, but void. 

[2-4] Wallace, the soliciting agent, and a director of the company, in a 
deposition taken shortly ——s his death, states that he had no notice whatever 
of this additional insurance. Likewise the other directors so testified, as did 
Rummel, the clerk. There is testimony, however, to the effect that Wallace, the 
solicitor, was advised by telephone that additional insurance had been taken in 
the 7Etna Insurance Company. However, as before stated, this is denied. Nor was 
the mortgage clause attached by Wallace at the request of the Federal Land 
Bank effective as a waiver, for he had no authority to waive a constitutiona! 
provision: that could only be done by action of the association, Stark County 
Mutual Insurance Co. v. Hurd, 19 Ohio, 149, at page 177, and Foster was 
chargeable with notice of this fact because he was a member of the association 
and was fully subject to every constitutional provision. 

Some question is made as to the ownership of the property, and it is urged 
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that section 24 of the Constitution provides, among other things, that, if the 
interest of the insured in the property be not truthfully stated, the policy shall 
be void. However, this issue is not so fully sustained as to excuse the company 
from liability under all the circumstances. 

It is further suggested that section 25 provides that, in case of an increase 
of risk, the policy of the association shall be void, and it is urged in this behalf 
that, when a second mortgage was given covering the property in question, and 
additional insurance in a substantial sum was obtained, this was such “increase 
of risk” as would invalidate the policy of the association. 

Practically every insurance company, mutual or otherwise, provides against 
an increase of risk during the continuance of its policy, and it is fairly well 
understood that increased incumbrance, with increased insurance to secure the 
payment of the same, is not looked upon with favor, and that it is usually 
recognized as an increase of risk. 


[5, 6] Some question is made also with reference to the nonpayment of an 
assessment upon one of the Foster policies, but this issue is hardly determinative 
of the controversy here. However, the reai important and vital question is with 
reference to the solicitation of additional insurance without notice to the associa- 
tion, and it is a fact worthy of notice in this connection that, by virtue of the 
above statute, Foster became a part of this insurance organization, which, unlike 
many others, is somewhat similar, yet different in character, because it provides 
that those signing the constitution become members of the association, which as a 
body transacts certain business of the same. Therefore, Foster was chargeable 
with full notice of all of the provisions of his insurance policies, and, if he 
now be permitted, after having violated one of the very important sections of 
the constitution, to take advantage of such violation, and profit by the same, it 
would be permitting him to profit by his own wrong. It hardly seems probable 
that Wallace, who stated in his deposition that he never had any notice what- 
ever of the additional insurance, and likewise the directors and officers who 
testified to the same effect, could have been entirely mistaken and forgetful about 
such mattér. Therefore the conclusion must be that the association did not have 
notice of the additional insurance about which complaint is made in this instance, 
and the doctrine of waiver and estoppel, coupled with notice, does not apply. 
Foster does not claim that he gave any notice, but what does it matter? Foster 
cannot profit by the violatign of the constitution which bound him, and of which 
he was ‘surely charge able with notice. There certainly was no notice of the mort- 
gages on the personal property. 

A case of interest in this connection is Kehm v. German Mutual Ins. Co., 
11 Ohio Dec. 739. This case is indeed worthy of notice in this connection, and 
at page 746 of 11 Ohio Dec., states the fundamental principles controlling in such 
cases in the following observation of Pfleger, J.: “The general rule seems to 
be that a member of a mutual company, because he is alike insurer and insured, 
is bound by the by-laws, rules and regulatons of the company.” 

Probably no case more clearly discusses the principles obtaining in such 
cases than does Crandall v. Farmers’ Mutual Union Fire & Lightning Ins. Ass’n, 
10 Ohio Dec. 711, at page 715, where it is said by Canfield, J.: “And the differ- 

so far as it applies in this particular respect, between what is called an 

ne or stock company and a mutual insurance company, where each and all 
of the members are themselves a part of the corporation, is simply this: In an 
old line company, as it is termed, where the party insured is in no way connected 
with, hut is a stranger to the assurer, or the insurance company in which he is 
insured, then he is not presumed in law to know anything as to what the rules 
and reculations of the company that insures him are, except in so far as they 
are brought to his notice by the application or by the terms of the policy of the 
insurance issued to him, while with a mutual insurance company, organized under 
the provisions of this statute, a person who becomes a member by signing the 
constitution and the by-laws of the company, is bound to know, being one of 
the company, what the rules and regulations of the company are; he is bound 
to know this at his own peril, for he is one of them as much as anyone else is, 
and the officers, in all that they do, in all their rules and in all of their regula- 
tions, are acting as much under his authority as they are under the authority 
ot anyone else. If he himself has the power, as one of the members, to designate 
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who shall be the officers, he is a part of the institution himself, and being such, 
is bound to know at his own peril what the rules and regulations of the company 
are. 

The foregoing observations are very pertinent in the instant case. Through 
this investigation and the consideration of the issues here involved one is con- 
stantly confronted with the provisions of section 21 of the constitution of the 
association; “This Association will not insure property that is insured in any 
other company and insuring in any other company makes insurance in this void 
ee 

The association in this. paragraph sought to safeguard itself against increase 
of risk by way of additional insurance and consequent increase of hazard neces- 
sarily incident to the same, and, if it were to be held that the association is bound 
under such circumstances, it would largely limit the provisions of its organiza- 
tion and destroy its contemplated usefulness amongst the farmers and others 
of Mahoning county and the surrounding communities. Foster violated the con- 
stitution when he took additional insurance, and the fact that Wallace, the solicitor, 
attached a loss-payable clause which permitted additional insurance does not help 
him, for Wallace had no authority so to do; if effective so to do, then any 
member of the association could waive a constitutional safeguard of the associa- 
tion. 

A case relating to additional insurance is Phoenix Ins. Co. v. M. S. & N. L. 
Rd. Co., 28 Ohio St. 69, in which, in the second paragraph of the syllabus, it is 
held: “2. Such other insurance, made without the consent of the company, the 
consent of which is required by the contract, renders the policy issued by such 
company void.” 


See, also, Northern Assurance Co. v. Grand View Building Ass’n, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213. 

Numerous other cases and authorities to the same effect might be cited. Some 
cases seem to announce a different rule, but in them the facts are found to be 
different. Especially do they vary when relating to a different kind of organization. 

Shortly after this cause was submitted to this court the case of Shields v. 
Supreme Council of the Royal Arcanum, 123 Ohio St. 31, 173 N. E. 731, was 
decided by the Supreme Court of Ohio, and attention is now called to it to sustain 
the right of Foster to recover. 

Paragraph 3 of the syllabus in that case provides: “Where the insurer’s 
conduct has been such as to affirmatively induce the belief that the forfeiture is 
waived, a waiver exists. A fraternal benefit society cannot exempt itself in advance 
in its by-laws from the effect of such waiver.” 

However, the issues determined in the above cases are not determinative of 
the issues involved here because a different situation obtains in the Shields Case, 
it relating to life insurance rather than to fire insurance. And the organization 
of the two companies is wholly different; likewise the setting of facts upon which 
each case is to be-determined. The principles of law and equity relating to each 
are widely divergent. ; 

In the Shields Case, the question determined was that a policy was not in- 
validated by the failure to pay an assessment, where notice was given of the 
same and there was no declaration that the policy would be void, but rather an 
invitation extended to apply for a reinstatement of the assured. The Shields Case 
has to do with forfeiture for nonpayment of an assessment, the present case with 
increase of hazard and the violation of the constitution. , 

In the Shields Case it was provided that the policy would be voidable for 
the nonpayment of an assessment, while in the instant case there is no such 
provision. It simply declares that in the case of additional insurance, without 
notice and consent, the policy of the association will be void. The manner ol 
control of the two organizations is wholly different. 


Other reasons might be assigned, and yet by reason of the length of this 
discussion it is not considered wise or necessary to extend the same to greater 
degree. oP 

Some other errors are assigned, but, in view of the conclusion reached, it 1s 
sufficient to say that no other reversible error is disclosed by the record. 

Therefore, for the reasons given, it follows that the judgment should be, and 
is, reversed because additional insurance was taken in another company without 
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the knowledge or consent of the association, and final judgment is entered for 
plaintiff in error. a is 

Judgment reversed, and judgment for plaintiff in error. 

Farr, J., concurs. 

Roberts, J., dissents. 


GEORGIA HOME INS. CO., COLUMBUS, GA., et al. v. CHOCTAW 
COTTON OIL CO. et al. No. 20283. 


Supreme Court of Oklahoma, Oct. 27, 1931. 
Rehearing Denied Nov. 24, 1931. 
5 Pacific Reporter (2d) 152. 
2. INSURANCE. 

Statute making insurance solicitor agent of insurer held not to preclude so- 
licitor from acting as agent of insured (Comp. St. 1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

Generally, change made in fire policy by agent acting within scope of author- 
ity from insured, is binding, though no notice thereof is given insured (Comp. 
St. 1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

4. INSURANCE. 

Contract between insured and insurance brokers for procuring insurance at 
lower rate held not invalid, absent showing of discrimination or violation of 
scheduled rates (Comp. St. 1921, §§ 6744, 6747). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

5. INSURANCE. 

Adjustment of fire loss by insurance adjuster held to give rise to implied 
promise of several insurers to pay according to terms of respective policies. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

Syllabus by the Court. 


In an action to recover on fire insurance policies, where an issue is raised as 
to whether certain indorsements were made on the policies before or after the 
fire, a finding of the trial court that they were made prior te the fire will not be 
set aside on appeal, where there is competent evidence which reasonably supports 
the finding. 

Section 6723, C. O. S. 1921, which provides that any person who shall solicit 
and procure an application for insurance, in all matters relating to such applica- 
tion and the policy issued in consequence thereof, shall be regarded as the agent 
of the insurer and not the insured, does not preclude such person from acting as 
the agent of insured in certain particulars and in a proper case. 

The general rule is: Where insured appoints the agent of an insurance com- 
pany as its agent to procure insurance for it and to change, cancel, and substitute 
policies, a change made in the policy of insured by such agent acting within the 
scope of his authority is binding on all parties even though no notice thereof be 
given insured prior to loss. 

Insured entered into a written contract with insurance brokers authorizing 
them to procure insurance on its property at a rate of 10 per cent. less than the 
rate provided in expiring policies. The contract further provided that brokers 
should, at their expense, maintain sufficient engineering service and that their en- 
gineer should direct such improvements and changes to be made in the property 
insured as would reduce the fire hazard to a minimum; the reduced rate contract- 
ed for being based on proposed improvements calculated to minimize the fire 
hazard. Held, such contract is not void in the absence of a showing that the con- 
tracted rate is discriminatory or in violation of scheduled rates. 


Where an adjustment of a fire loss was made and completed by an insurance 
adjuster and the total loss ascertained and agreed to, but the amount chargeable 
by the adjuster to a group of companies was erroneous because of coinsurance 
clauses in the policies, held, the adjustment gave rise to an implied promise to pay 
the sum justly apportionable to such companies according to the terms of their 
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policies, and such companies will not be required to pay a greater sum because 
of a misconception and misconstruction of the policies by their adjuster. 

Separate causes of action on several policies issued by different insurers to one 
person on the same property may be joined, where the insurers are liable only 
proportionately. : 

Appeal from District Court, Pontotoc County; Orel Busby, Judge. 

Action by the Choctaw Cotton Oil Company against the American Equitable 
Assurance Company and others. From the judgment rendered, defendant Geor- 
gia Home Insurance Company of Columbus, Ga., and certain other defendants, 
appeal. 

Judgment affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error. 

McLaury & Hopps and Paul G. Darrough, all of Oklahoma City, and H. F, 
Mathis and Trice & Davison, all of Ada, for defendants in error. 

HEFNER, J. 

The Choctaw Cotton Oil Company brought this action in the district court 
of Pontotoc county to recover on certain fire insurance policies against American 
Equitable Assurance Company, Mercury Insurance Company, and Rhode Island 
Insurance Company, hereinafter referred to as the Oklahoma companies, and 
Georgia Home Insurance Company, Girard Fire & Marine Insurance Company, 
and others, hereinafter referred to as the Florida companies. 

There is no dispute as to the loss nor the amount the insured is entitled to 
recover. The contest is between the Florida companies and the Oklahoma com- 
panies as to the manner in which the loss should be prorated. 

Plaintiff sustained a loss of $29,006.09, by reason of a fire in its seedhouse lo- 
cated at Jacksonville, Florida. The seedhouse was a part of its cotton seed oil 
mill plant there located. One of the questions for our determination is the date 
a certain distribution clause was placed in the policies of the Oklahoma companies. 


The Oklahoma companies’ policies went into effect July, 1925, and covered pro- 


| 
perty at twenty-four different locations in an amount set opposite each location. 


The coverage at Jacksonville was $250,000. Relative to loss, the Oklahoma policies 
originally contained the following proration clause: “Pro Rata of the Amount set 
opposite each Location.” The total coverage at all locations amounted to $2,356,- 
700. Other companies also had policies on the property at Jacksonville, but these 
policies were canceled prior to the fire and are not here involved. Upon the can- 
cellation of these policies Fred C. Johnston’ and Ed M. Semans, insurance brokers 
located in Oklahoma City and doing business under the name of “Insurance 
Service Company,” acting as agent for the plaintiff and the Oklahoma companies, 
solicited and procured other insurance on plaintiff’s plant at Jacksonville from 
the Florida companies, which companies covered at that location insurance in the 
sum of $150,000. The Florida companies’ policies contained a distribution average 
clause which provides: “It is understood and agreed that the amount insured by 
this policy shall attach in or on each separate building, compartment, structure, 
platform, yard or car at each of the above named locations in that proportion of 
the amount hereinbefore insured that the value of the property covered by this 
policy contained in or on each separate building, compartment, structure, plat- 
form, vard or car at each location shall bear to the value of such property con- 
tained in or on all the buildings, compartments, structures, platforms, yards or 
cars at all of the above named locations.” 

The Oklahoma companies’ policies did not originally contain this clause. The 
American Equitable Assurance Company and Rhode Island Insurance Company 
each covered $353,500 of the total amount of insurance, which sum was 15 per 
cent. of the total coverage. The policy of the Mercury Insurance Company cover- 
ed 10 per cent. of the total, and, by virtue of the original pro rata clause contained 
in these policies, the combined liability of these companies at Jacksonville would 
have been $100,000; the amount set opposite the Florida location being $250,000. 

The Florida companies contend that by reason of the distribution averagt 
clause contained in their policies they are liable only in such proportion as the 
value of the seedhouse bore to the whole value of the plant located at Jackson- 
ville. It is stipulated that the value of the seedhouse is $32,723.09, and that the 
value of the entire plant is $275,137.93; that the amount of their insurance on the 
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seedhouse therefore is 32,723.09/275,137.93 of $150,000 or $17,840; that, applying 
the pro rata clause of the Oklahoma companies, their insurance against the seed- 
house is $100,000, thus making the whole insurance against the seedhouse $117,- 
840: that the Florida companies’ liability under their policies is 17,840/117,840 
of $29,061.09 or $4,398.82; and that the Oklahoma companies are liable for the 
balance or the sum of $24,662.17. The adjuster adjusted the loss in accordance 
with the contention of the Florida companies. 

The fire occurred October 3, 1925. It is the contention of the Oklahoma com- 
panies that the Insurance Service Company, as their agent and agent of insured, 
changed the policies on the 2d day of October, 1925, by placing a rider thereon 
which contained the same distribution average clause as is contained in the pol- 
icies of the Florida companies. It is conceded if, at the time of the fire, the Ok- 
lahoma companies’ policies contained this distribution average clause, the Okla- 
homa companies would be liable to two-fifths of the loss, and the Florida compan- 
ies would be liable for three-fifths thereof. 

The trial court found in favor of the Oklahoma companies and rendered 
judgment accordingly. 

[1] The Florida companies appeal and assert that the judgment is not sus- 
tained by the evidence and is contrary to law, and in this connection counsel urge 
that the evidence is insufficient to support the finding that the rider containing the 
distribution average clause was placed on the Oklahoma policies prior to the fire. 
Their position is that these clauses were placed on those policies after the fire. 
The evidence on this proposition is conflicting. ‘There is positive evidence that 
these riders were placed on the policies by the Insurance Service Company on the 
2d day of October, 1925. Mr. Johnson of the Insurance Service Company and 
his stenographer positively so testify. There are circumstances which tend to in- 
dicate the contrary. The trial court, however, settled this issue against appellants, 
and under the record we are bound thereby. 

[2] It is next urged by appellant that the changes made in the Oklahoma 
policies are void because made by the Insurance Service Company as agent for 
both insured and insurers. That under section 6723, C. O. S. 1921, it is prohibit- 
ed from acting as agent for the insured. Insured executed a written contract 
and power of attorney authorizing - Insurance Service Company to secure in- 
surance on its property and to cancel, change, and substitute policies on the pro- 
perty. Under this contract and power of attorney it was expressly authorized by 
insured to change the policies. In these circumstances the contract is valid not- 
withstanding the provisions of section 6723, supra. 

[3] In the case of Insurance Co. of North America v. Burton, 147 Okl. 112, 
294 P. 796, it was said: “Sectcion 6723, C. O. S. 1921, providing that any person 
who shall solicit and procure an application for insurance in all matters relating 
to such application and the policy issued in consequence thereof shall be regarded 
as the agent of the insurer and not the insured, does not preclude such person 
from acting as the agent of insured in certain particulars and in a proper case.” 

The evidence establishes that the Insurance Service Company did not notify 
insured as to the changes made in the Oklahoma policies prior to the fire, ahd ap- 
pellant contends that the riders placed on these policies are, for this reason, void. 
This contention cannot be sustained. Under the contract and power of attorney 
executed by insured, the Insurance Service Company was authorized to make the 
change without notice to insured. Speaking on this question, this court, in the 
case of Insurance Co. of North America v. Burton, supra, said: “There is a well- 
established rule that, where an owner constitutes the agent of a fire insurance 
company his agent to keep the property insured with power to select the insurer 
or insurers, such agency carries with it the power to cancel a policy without no- 
tice to the insured and substitute therefor a policy in another company, as he may 
be the agent for the insured for such purpose, and as such may, for the insured, 
Waive notice. Wilson v. German-American Ins. Co., 90 Kan. 355, 133 P. 715; 
Phoenix Ins. Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 440; Allemania 
Fire Ins. Co. v. Zweng, 127 Ark. 141, 191 S. W. 903; Aetna Ins. Co. v. Renno, 96 
Miss 172, 50 So. 563; Dibble v. Northern Assurance Co., 70 Mich. 1, 37 N. W. 
/04 [14 Am. St. Rep. 470].” 
toll [4] The contract and power of attorney executed by insured contains the 
following clause: 
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“* * * Tt being understood that such insurance placed for the year beginning 
July 1st, and September lst, 1925, and during the following eighteen months shall 
be placed at ten per cent. (10%) less than the average expiring fire insurance 
rates on present policies now covering such properties. 

“Within a period of eighteen months, beginning July Ist, 1925. Insurance 
Brokers undertake to reduce expiring fire insurance rates. on said mill properties 
by not less than five per cent. (5%) additional reduction over all; in case of fail- 
ure of Insurance Service Company to secure such reduction, the Corporation is 
privileged to cancel this agreement.” 

It is contended by appellants that this clause renders the contract void because 
it violates sections 6744 and 6747, C. O. S. 1921. We do not think the contract 
violates either of these sections or any other provision of the statute. There is no 
evidence that the contracted rate is discriminatory or in violation of scheduled 
rates. The contract further provides: 

“Beginning as soon as practicable, and during said five year period, Insur- 
ance Brokers shall maintain, at their own expense sufficient insurance engineering 
service, and at least one resident insurance engineer in Oklahoma, and the entire 
time and services of said insurance engineer shall be always at the disposal of 
the Corporation. Such insurance engineer shall map and inspect all mill properties 
of the Corporations as quickly as practicable and shall furnish the Corporations 
with copies of all such maps and inspection reports. 

“The Corporation shall make all reasonable corrections or improvements on 
such mill properties recommended by Insurance Brokers or said Insurance En- 
gineer which the Corporation may agree to be expedient or practicable. 

“The intent and purpose of this agreement is to enable both the Corporation 
and said Insurance Brokers to work in harmony at all times, prevent or minimize 
fire losses upon mill properties, and to procure and maintain for the Corporation 
sound fire insurance upon its mill properties at the lowest average rates obtainable 
from time to time.” 

Construing the contracts as a whole, it simply contemplates that by the 
use of insurance engineering methods such changes in the property shall be 
made as will reduce and minimize the danger of fire and thus reduce the rate 
to the minimum. The contract when properly construed does not on its face 
violate any provision of the statute. 


{5] The insurance adjuster adjusted the loss and apportioned the same 
according to the contention of appellants. It is their contention that appellees 
having authorized him to adjust the loss are bound by the apportionment as 
made by him, and in support of this contention rely on the following rule an- 
nounced in 26 C. J. 412: “Any officer or agent, generally or specifically author- 
ized by the insurer to act for him in the matter, may bind the insurer by adjust- 
ing with the insured the amount to be paid for the loss under the terms of the 
policy.” 

This is no doubt the general rule when the loss is adjusted within the terms 
of the policy, but an adjuster is not authorized to bind the company to pay 
damages not.covered by the terms of its policy. In the case of Chisholm v. 
Royal Ins. Co., Ltd., 225 Mass. 428, 114 N. E. 715, the following rule is announced: 
“The adjuster of a comany which insured plaintiff's automobile against loss or 
damage by theft by a policy limiting the company’s liability ta the actual cost 
of repairing or replacing the parts damaged or destroyed, while he may be as- 
sumed to have authority to bind the company in the ascertainment of the dam- 
age actually sustained because of the theft and the cost of repairing it, and 
might have authority to delegate to a third party the determination of what 
repairs were made necessary by the theft, has no implied authority to bind the 
company to pay for putting the machine in as good condition as new, including 
the cost of repairs made necessary by wear and tear and by a previous accident 
not covered by the policy.” 

In the case of Hayes Pump & Planter Co. v. Assurance Co. of America, 182 
Ill. App. 380, the court said: “Where an adjustment of fire losses was completed 
and agreed to and the total amount of the loss was properly ascertained, but the 
amount chargeable to one company was erroneous because of a coinsurance 
clause in its policy, held, the adjustment gave rise to an implied promise to pay 
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the sum justly apportionable to'such company according to its policy, and the 
company was not required to pay a larger sum because of a misconception of 
its adjuster and the insured.” 

Under these authorities an adjuster’s authority is limited to an adjustment 
of the loss within the terms of the policy. He is without authority to construe 
the policy, and cannot by a misconception or a misconstruction thereof bind 
insurer to pay Jamages not covered’ by the terms of the policy. 

[6] Appellants next contend that several causes of action are improperly 
joined. This question has been decided against them in the case of Security 
Ins. Co. of New Haven v. Choctaw Cotton Oil Co., 149 Okl. 140, 299 P. 882. It 
is there said: “Separate causes of action on several policies issued by different 
insurers to one person on the same property may be joined, where the insurers 
are liable only proportionately.” 

Appellants also raise some question as to the sufficiency of the proof of 
loss. No questien is raised as to the loss nor as to the damages suffered by 
insured. The only question at issue is the manner in which the loss should be 
apportioned among the various companies. The adjuster appeared and adjusted 
tha loss, and no objection was ever raised as to the sufficiency of the proof of 
loss. This question therefore becomes immaterial. 

Judgment is affirmed. 

Lester, C. J., and Cullison, Swindall, Andrews, McNeill, and Kornegay, JJ., 
concur. 

Clark, V. C. J., and Riley, J., absent. 


WHITLATCH v. MUTUAL FIRE INS. CO. OF WEST VIRGINIA. No. 7027. 
Supreme Court of Appeals of West Virginia. Oct. 13, 1931. 
161 Southeastern Reporter 3. 
1. INSURANCE. 


Provision in fire policy permitting use of natural gas in barn for light and 
fuel implies use of gas only in customary way. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 
2. INSURANCE. 

Use of gas in barn covered by fire policy, under unusual conditions, increas- 
ing hazard, held to avoid policy, in view of warranty. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 


Syllabus by the Court. 

Permission in a fire insurance policy to use natural gas in a barn for light 
and fuel implies use of the gas in the customary way; and, where the gas is 
used by the insured in a manner and under conditions which are unusual and 
which increase the hazard assumed by the insurer, such use avoids the policy 
under a warranty so providing. 

Error to Circuit Court, Marion County. 

Action by L. N. Whitlach, administrator, against the Mutual Fire Insurance 
Company of West Virginia. Judgment for the plaintiff, and the defendant 
brings error. 

Judgment reversed, verdict set aside, and the case remanded. 

Stoptoe & Johnson, James M. Guiher, and Norman §&. Elliott, all of Clarks- 
burg, for plaintiff in error. 

Frank C. Haymond, of Fairmont, for defendant in error. 

HatTcuer, J. 

This is an action to recover insurance on a barn and farming implements 
destroyed by fire. The insurance company denied liability on the ground that 
the assured had violated certain warranties in the policy. The plaintiff obtained 
a judgment for $1,000, and the defendant secured a writ of error. 

The following facts were established at the trial: Tom Slat held a three- 
year policy issued May 26, 1926, by defendant, which covered the loss. About 
7 a.m. Sunday, January 22, 1928, the attention of his family and close neighbors 
was attracted to the barn by an explosion followed by a fire, which destroyed it. 
Hurrying to the fire, they found his dead body in a covert chamber adjoining 
a foundation wall of the barn. This compartment was approximately 20x10x6, 
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and contained one entrance only, through a trapdoor two or three feet square 
in the wall of the barn. The floor, walls, and ceiling of the room were con- 
structed of concrete; the walls and ceiling were six inches thick (some wit- 
nesses said more) and the ceiling was reinforced with steel rails and cables. 
There was a pigpen above the structure. The explosion burst open the ceiling 
of the room and set fire to the pen and the barn. The compartment contained 
(a) a water line; (b) a gas line with an open burner, and a connection to which 
was attached a rubber hose about four feet long; (c) a gas hot plate made of 
three-fourths inch piping, “run backward and forward” four or five times, into 
which holes had been drilled to permit the escape of gas; (d) a twenty-gallon 
keg with a small round hole in the side near the bottom; and (e) a wooden 
tank with a capacity of four to five hundred gallons, which contained a mixture 
of cracked corn and water. Several members of Slat’s family were witnesses, 
and they denied any knowledge of the compartment. It was unknown to all his 
neighbors who testified, except one, who helped Slat construct part of it about 
1920. 

The warranties in the policy which the defendant claims were violated are 
as follows: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the hazard be increased by any means 
within the control or knowledge of the insured. * * * 

“The use of fire head in any barn, * * * or other outbuilding insured or con- 
taining property insured by this policy, or exposing property insured hereby, 
without written permission hereon, renders this entire policy void.” 

The plaintiff contends that the gas was used in the secret room for fuel 
and light, and such use was permissible, under the following permit in writing 
attached to the policy: “Permission is hereby granted for the use of Natural 
Gas for fuel and light, subject to the following conditions: This Company will 
not be liable for damages by explosion of Natural Gas on the premises unless 
fire ensues, and then for damages by fire only. Caution: The heat from Nat- 
ural Gas being more intense than that derived from wood or coal, property 
owners should see to it that all stoves have under and around them the proper 
zine or other metal protection, and stovepipe provided with dampers to prevent 
overheating pipes and flues. On all stove attachments the stopcock should have 
a shield to indicate when open or closed, and a loose key to be hung up out of 
reach of children. Beware of leaks in pipes.” 

[1, 2] The defendant replies that the use of gas allowed by the permit was 
use in the “accustomed manner” with the usual safeguard and not a use which 
is extraordinary, citing Liverpool & L. & G. Ins. Co. v. Gunther, 116 U. S. 113, 
130, 131, 6 S. Ct. 306, 29 L. Ed. 575; and defendant contends that the character 
of the articles found in the room, in connection with its inaccessibility and its 
secrecy, demonstrate that Slat was using it to manufacture moonshine liquor. 
The plaintiff answers that the contention fails because no boiler and coil were 
found, both of which are necessary in such an operation. The facts that the 
room had no ventilation and that gas was being conducted through the rubber 
hose (with its natural tendency to leakage) show a use which was unusual and 
not contemplated by the insurer in granting the gas permit. Even if we close 
our eyes to the obvious inference to be drawn from the character of the articles 
in the room, we must nevertheless hold as a matter of law that use of gas under 
such extraordinary conditions increased the hazard assumed by the insurer, no 
matter what purpose Slat made of the room, and that an instruction to find for 
defendant (requested) should have been given. See, generally, Appleby v. Ins. 
Co., 54 N. Y. 253; Schaffer v. Ins. Co. (Minn.) 235 N. W. 618. This determina- 
tion renders a discussion of other points of error unnecessary. 

The judgment of the lower court is reversed, the verdict of the jury set 
aside, and the case remanded. 

Reversed and remanded. 
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WOHLT v. FARMERS’ HOME HAIL, TORNADO & CYCLONE INS. CO. 
OF SEYMOUR. 
Supreme Court of Wisconsin. Nov. 10, . 1931. 
238 Northwestern Reporter 809. 
1. INSURANCE. 


Rule that, in absence of fraud, accident, or mistake, valuation in valued policy 
binds parties, is subject to limitation that in case of conveyance insured’s loss is 
measured by interest he retains (St. 1929, § 203.21). 

(For other cases, see Insurance, Dec. Dig. § 503.) 

2. INSURANCE. 

Interest retained by vendor under conveyance of premises insured which was 
unenforceable in part held to measure amount of recoverable loss under tornado 
policy irrespective of valued policy law (St. 1929, § 203.21). 

Such interest measured amount of recoverable loss under tornado 
policy containing no forfeiture clause for change in interest of insured 
irrespective of the valued policy law, St. 1929, § 203.21, where oral contract 
by which insured had agreed to convey insured premises to his brother 
for cash and conveyance of another tract was void as to tract to be 
conveyed in that insured had not been placed in possession of the premises 
so that at time of the destruction of insured premises insured’s interest 
in the premises under the conveyance was limited to a vendor’s lien to 
the extent of the value of tract agreed to be exchanged, which measured 
the amount of his recovery under the policy. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

Appeal from a judgment of the Circuit Court for Waupaca County; Byron 
B. Park, Circuit Judge. 

Action by Walter Wohlt against the Farmers’ Home Hail, Tornado & Cyclone 
Insurance Company of Seymour. From a judgment for plaintiff, defendant appeals. 
—[By Editorial Staff.] 

Modified and affirmed. 

\ction begun September 8, 1930; judgment entered February 20, 1931. Hail 
insurance. This action was brought to recover the amount of a policy of hail, 
tornado, and cyclone insurance previously issued by the defendant to the plaintiff. 
At the close of the evidence, both parties moved for a directed verdict. Thereafter 
the court made and filed findings of fact and conclusions of law, and upon these 
judgment was entered in favor of the plaintiff and against the defendant for 
$2,073.71, from which the defendant appeals. 

\lbert H. Krugmeier, of Appleton (Roger A. Tuttrup, of Appleton, of 
counsel), for appellant. 

Walter P. Melchior, of New London, for respondent. 

ROSENBERRY, C. J. 

The only question raised upon this appeal is whether or not the plaintiff, 
Walter Wohlt, has an insurable interest in the buildings destroyed by the cyclone 
which occurred on May 1, 1930. On March 13, 1929, the plaintiff, pursuant to 
an agreement with his brother Harold, conveyed the premises upon which the 
building stood by warranty deed to Harold; the stated consideration being $1 and 
other valuable consideration. The court found that the actual consideration was 
$3,500 in cash and twenty-five acres of land owned by Harold Wohlt, which he 
agreed to convey to the plaintiff, Walter Wohlt, free and clear of all incum- 
brances. There was at the time a $400 mortgage on the twenty-five acres. The 
value of the twenty-five acres was reckoned at $1,500, making the total considera- 
tion to the plaintiff $5,000. Contemporaneously with the execution and delivery 
of the deed to Harold, Harold mortgaged the premises to a third party for 
$4,000. Out of the proceeds of this mortgage he paid the plaintiff $3,500. The 
deed and mortgage were recorded. Harold had been in possession prior to the 
transaction as tenant and remained in possession as purchaser, paying no rent 
after the date of the deed. 

\t the time of the execution and delivery of the deed, there was in force a 
of insurance, insuring the plaintiff against loss or damage by tornado and 
in the amount of $2,000. The buildings destroyed were worth a sum 
ling $2,000. At the time of the transaction, it was agreed that the plaintiff 
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should retain possession of the policy of insurance in question until Harold had 
raised the incumbrance upon the twenty-five acres and conveyed an unincumbered 
title to the plaintiff. While there was no finding that. the brother Harold was 
insolvent, it was found that all of his property was heavily mortgaged. 

The defendant insurance company is'a farmers’ mutual company, and the 
policy of insurance contained none of the ordinary and usual forfeiture clauses. 
Recovery was had for the full amount of. the policy, $2,000. The defendant 
insurance company also contends that the insurable interest of. the plaintiff in 
the buildings could under no circumstance exceed $1,500, and that under the 
terms of the contract it should not exceed $400, being.the amount of the in- 
cumbrance on the twenty-five acres of land. 

{1] Inasmuch as there was no attempt to assign the policy of insurance from 
the plaintiff to the purchaser, Harold, the trial court could have arrived at the 
conclusion that the plaintiff was entitled to recover the full amount of the 
policy only upon the theory that section 203.21, Wis. Stats., commonly called the 
Valued Policy Law, applied to the situation. We do not find it necessary to 
determine in this case whether or not section 203.21 applies to insurance other 
than against loss by fire. While it is true that, where the insured, under a valued 
policy, has some insurable interest which is subject to a hazard and where there 
is no fraud, accident, or mistake, an agreed valuation is conclusive upon the 
parties, this must still be subject to the rule that a conveyance by the insured of 
the property, the loss of which is insured against, ordinarily operates to terminate 
the policy. Couch on Insurance, par. 74c, and cases cited. In such a case, if the 
vendor retains no interest in the property, he can suffer no loss by reason of its 
destruction. If he retains an interest, the extent of that interest measures the 
extent of his loss. The plaintiff having agreed to accept $3,500 and a conveyance 
of the twenty-five acre tract and having conveyed the farm in question, the 
contract on the part of the purchaser to convey the twenty-five acres, the plaintiff 
not having been put in possession, was void and unenforceable. In order to be 
enforceable there must be possession on the part of the one seeking specific per- 
formance. 27 C. J. 354, par. 432, and cases cited; 25 R. C. L. par. 175 et seq, 
and cases cited. Where the price of land conveyed to another is to be paid in 
part by a conveyance of land by the other at a valuation fixed by the parties, 
the plaintiff is entitled upon the defendant’s refusal to make such conveyance to 
enforce a vendor’s lien for the amount so fixed. McCoy v. McCoy, 32 Ind. App. 
38, 69 N. E. 193, 102 Am. St. Rep. 223; Smith v. Price (Tex. Civ. App.) 230 
S. W. 836; Bennett v. Shipley, 82 Mo. 448. 

[2] Whether section 203.21 applies or not, the extent of the plaintiff’s interest 
in the premises was measured by the amount of the purchase price remaining 
unpaid. He could under no possible theory suffer loss greater than $1,500. The 
purchaser, Harold, had no claim under the policy, as no attempt was made to 
assign it to him, and it did not insure him against loss. Under such circumstances, 
plaintiff's loss could not be greater than his interest, and the agreed valuation 
having been made, not upon the interest which the insured now has but upon the 
interest which he then had, it would not apply even if within section 203.21. 

It is considered, therefore, that the court was in error in holding that the 
plaintiff could recover $2,000, but, having by the reason of the transaction in 
question an interest of the conceded value of $1,500, the policy containing no 
forfeiture or other clause which terminated it, he may recover the value of the 
insurable interest of which he was possessed at the time of the loss. 

The judgment is modified by subtracting therefrom $500, and, as so modified, 
is afirmed; appellant to recover its costs in this court. 


FILIPKOWSKI v. SPRINGFIELD FIRE & MARINE INS. CO. 
Supreme Court of Wisconsin. Nov. 10, 1931. 
238 Northwestern Reporter 828. 
1. INSURANCE. 


Procuring additional fire insurance, in violation of clause suspending liability 
if without written consent added to policy, voids policy while added insurance 
exists. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 
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2 INSURANCE. : 

Statute, enacted aliter issuance of standard fire policy did not effect clause 
suspending liability by procuring additional insurance without written consent 
(St. 1929, § 203.215). 

A fire’ policy was issued under standard policy law containing re- 
quired clause with reference to’ suspending liability on procuring other 
insurance. Thereafter, Laws 1929, c. 456° (St. 1929, § 203.215), was enact- 
ed, providing that conditions in fire policy that, unless written agreement 
was added to policy, insurance company should not be liable while insured 
had other insurance on property whether or not without knowledge of 
company should not operate to relieve the company from liability, but 
that companies should be proportionately liable for loss; the insured not 
to recover from any or all companies more than his actual loss. 

(For other cases, see Insurance, Dec. Dig. § 336[1}.) 

4. INSURANCE. 

Insurer, not having exacted proofs of loss or otherwise inconvenienced in- 
sured, did not waive express provisions of fire policy respecting additional in- 
surance. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

5. INSURANCE. 


Insurer, whose agent discussed with insured procuring additional fire insur- 
ance, had no duty to remind insured that doing so without written consent in- 
validated policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from a judgment of the Circuit Court for Portage County; Byron B. 
Park, Circuit Judge. Affirmed. 


Action by Joseph Filipkowski, plaintiff, commenced on the 3lst day of Octo- 
ber, 1930, against the Springfield Fire & Marine Insurance Company, defendant. 
From a judgment in favor of the defendant entered on the 26th day of February, 
1931, the plaintifi appeals. 

W. E. Atwell, of Stevens Point, for appellant. 


Shaw, Muskat & Sullivan and V. B. Wake, all of Milwaukee, for respondent. 
Owen, J. 


On the 11th day of December, 1925, the Springfield Fire & Marine Insurance 
Company issued to Joseph Filipkowski its policy of fire insurance, covering his 
farm house, household furniture, some produce, and farm machinery, in the total 
sum of $5,350, for a period of five years. It appears that during the term of 
this policy the plaintiff temporarily removed to the city of Milwaukee, taking 
with him a part of his furniture. While so removed, the agent of the company 
made an attempt to reduce the amount of the coverage of the policy. .He issued 
a rider to be attached to the policy, reducing the total coverage to $3,500. This 
rider was mailed to the plaintiff, together with the agent’s personal check for 
$13.50 to cover the return premium resulting from the reduction in the cover- 
age. There is a dispute in the record as to whether this reduction was made 
in pursuance of prior negotiations between the agent and the insured. However, 
the insured refused to accept the return premium. 


; In due time, plaintiff returned from Milwaukee, bringing with him a quan- 
tity of new furniture. He then applied to defendant’s agent at Stevens Point 
for a reinstatement of the policy so that it would provide the original coverage. 
The defendant’s agent refused to reinstate the original coverage, but it appears 
that he offered to write additional insurance in another company. At any rate, 
the plaintiff and the agent of the defendant did not come to any agreement 
with reference to the additional insurance, and the plaintiff procured additional 
insurance through another insurance agency in Stevens Point, and on the 17th 
day of October, 1929, another policy, issued by the East & West Insurance 
Company, was delivered to him, providing for $2,500 additional coverage on the 
same property. The property covered was destroyed by fire on the 26th day of 
March, 1930. The defendant denied liability, under its policy, claiming it had 
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been rendered void by the procuring of the additional insurance, and this action 
is brought to recover thereon. 

The policy sued upon is in the usual standard form, and contains the follow- 
ing provision: “Unless otherwise provided by agreement in writing added 
hereto, this company shall not be liable for loss or damage occurring (a) while 
the insured shall have any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy.” It is conceded that the 
defendant company did not consent in writing to the additional insurance, nor 
was there any stich agreement attached to the policy. The jury found that de- 
fendant’s agent knew of the purpose of the plaintiff to secure additional insur- 
ance and consented thereto, notwithstanding which the court ordered judgment 
for the defendant. 

|1-3] The exact situation here presented was thoroughly considered, and 
the authorities reviewed, in Struebing v. American Insurance Co., 197 Wis. 487, 
222 N. W. 831. It was there held that the procuring of additional insurance, 
without the written consent of the company added to the policy of ‘insurance, 
rendered the policy void during the time that such other insurance was in ex- 
istence. Appellant’s attorney realizes that the doctrine of the Struebing Case 
defeats recovery in this action, but for section 203.215 enacted by the Legisla- 
ture following the decision of this court in the Struebing Case, by chapter 456, 
Laws 1929. That chapter reads as follows: “Whenever a condition is included 
in any fire insurance policy issued in this state that unless provided by agree- 
ment in writing added thereto the insuring company shall not be liable for loss 
or damage occurring while the insured shall have any other contract of insur- 
ence, whether valid or not, on property covered in whole or in part by such 
policy, such other or additional insurance, whether with or without knowledge 
of the insuring company, shall nevertheless not operate to relieve the insuring com- 
pany from liability for loss or damage occurring while the insured shall have 
such other contract of insurance, whether valid or not Subject to all other items 
and conditions oi its policy, each insuring company shall be liable for its propor- 
tionate share of any such loss or damage, but in no event shall the insured be 
entitled to recover from any or all of such insuring companies a sum greater 
than his actual loss or damage.” The policy sued upon was issued in 1925. The 
above statute was enacted in 1929. The question is whether the statute is effi- 
cient to affect the provision of defendant’s policy required by the standard policy 
law at the time of its issuance, and now as well, with reference to the procuring 
of other insurance. 

We are clear that section 203.215 does not apply to and has no effect upon 
the policy which is the subject of this action, for two reasons: (1) The first 
reason is that section 203.215 is not by its terms made retroactive, and it should 
not be so construed unless it clearly appears to have been the intention of the 
Legislature that it should so operate. It is one of the fundamental rules of 
construction that legislation must be considered as addressed to the future, not 
to the past. This rule will always be followed except in cases of remedial stat- 
utes, or where there is something on the face of the enactment putting it beyond 
doubt that the Legislature intended it to operate retrospectively. State v. At- 
wood, 11 Wis. 422; Vanderpool v. La Crosse & Milwaukee R. Co., 44 Wis. 652: 
Lanz-Owen & Co. v. Garage Equipment Manufacturing Co., 151 Wis. 555, 139 
N W. 393; Read v. City of Madison, 162 Wis. 94, 155 N. W. 954. Although 
remedial statutes are sometimes construed to act retrospectively, such is never 
‘he construction of statutes affecting substantive rights in the absence of a clear 
legislative intent. (2) The second reason for our conclusion is that to construe 
section 203.215 as applying to policies issued prior thereto would be to r nder 
1t unconstitutional as impairing the obligation of contracts. The appellants 

ttorney relies upon numerous cases holding that the exercise of the police power 
is not rendered invalid by the fact that is has some incidental effect upon exist- 
ing contracts. A contract right is no more nor less than a property right “But 
meidental damages to property resulting from governmental activities, or laws 
passed in the promotion of the public welfare, are not considered a taking of 
the property for which compensation must be made.” State ex rel. Carter v. 


Harper, 182 Wis. 148, at page 153, 196 N. W. 451, 453, 33 A. L. R. 269. In harmony 
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with this doctrine, we find it stated in 6 R. C. L. p. 347, § 341, that: “The con- 
stitutional protection of the obligation of contracts is necessarily subject to 
the police power of the state, and therefore a statute passed in the legitimate 
exercise of the police power will be upheld by the courts, though it incidentally 
destroys existing contract rights.” 

The authorities relied on by appellant have no application here, because the 
statute in question is a direct attack upon the contract itself. It does not affect 
it as the incidental result of some other governmental activity, but it is a direct 
impairment of the contract. It is well settled that: “If the contract were valid 
when made it is within the constitutional protection precluding the Legislature 
from impairing the obligations of contracts.” Superior v. Douglas County Tel. 
Co., 141 Wis. 363, 368, 122 N. W. 1023, 1026. This was said with reference to 
a contract relating to the rates of service of a telephone company, a subject 
over which the state has as plenary power as it has over the contracts of insur- 
ance companies. See, also, City of Manitowoc v. Manitowoc & Northern Trac- 
tion Co., 145 Wis. 13, 129 N. W. 925. As the statute in question does not and 
cannot affect contracts existing at the time of its enactment, the plaintiff’s right 
to recover upon this policy of insurance is settled adversely to that right by 
Struebing v. American Ins. Co., 197 Wis. 487, 222 N. W. 831, and many other 
cases therein cited. 

[4] The appellant contends that the invalidity of the policy of insurance 
was waived by the insurance company. The argument made in that behalf is 
for the most part identical with the contention made in the Struebing Case, 
which was there fully considered and answered by the court. In view of what 
was there said, it seems unnecessary to give that matter any further considera- 
tion. It is really conceded by the attorney for the appellant that if the Strueb- 
ing Case is to be adhered to, his argument in that behalf is fully answered. His 
contention rather is that the Struebing Case lays down too harsh a rule. We, 
however, see nothing in the circumstances here considered which indicates a 
waiver on the part of the insurance company of the express provisions of the 
policy or estops it to claim its invalidity. It has done nothing which resulted in 
damage to the plaintiff. It did not exact proofs of loss It put the plaintiff to 
no expense in supplying the proofs of loss. We discover nothing done by the 
insurance company which resulted in inconvenience, damage, or injury to the 
plaintiff. To hold the defendant estopped to claim the invalidity of the insur- 
ance policy by reason of the procuring of the additional insurance, under the 
circumstances of this case, would be tantamount to saying that an insurance 
company must always pay the loss no matter what the terms of the insurance 
contract, even though those terms be prescribed by legislative enactment. 

[5] A further argument is made, based upon Kukuska v. Home Mut. Hail- 
Tornado Ins. Co. (Wis.) 235 N. W. 403, but the doctrine of that case plainly 
has no application here. The liability of the insurance company in that case 
was predicated on a breach of quasi contractual duty. While it would have been 
neighborly for the agent in this case to remind the plaintiff that the procuring 
of further insurance without the written consent of the defendant company 
would invalidate his policy, no duty rested on the defendant in that respect, 
and there is no room to invoke the doctrine of the Kukuska Case. 

We discover no error in the record, and the judgment must be affirmed. 

Judgment affirmed. 
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ACCIDENT 


MURDIE v. MARYLAND CASUALTY CO. No. 2448. 
District Court, D. Nevada. Oct. 1, 1931. 
52 Federal Reporter (2d) 888. 
1. INSURANCE. 

By failing to comply with request for form for proof of death and by making 
independent investigations, insurer waived strict compliance with policy provision 
respecting proof of death. 

(For other cases, see Insurance, Dec. Dig. § 558[1,4].) 

2. INSURANCE. 

Burden was on insurer to establish defense that accident occurred when insured 
was intoxicated or under influence of intoxicant. 

The special automobile accident policy involved provided that policy 
should not cover “loss or injuries, fatal or non-fatal, * * * suffered 
while intoxicated, or while under the influence of, or affected by, or 
resulting, directly or indirectly, from any intoxicant or narcotic.” 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Evidence held insufficient to establish that when insured was fatally injured by 
automobile he was intoxicated or under influence of intoxicant. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

“Affect,” in accident policy excluding injuries while affected by any intoxi- 
cant, means acting injuriously on persons and things. 

(For other cases, see Insurance, Dec. Dig. § 460.) 

5. INSURANCE. 

Policy provision excluding liability for injuries to insured while under in- 
fluence of any intoxicant prevents recovery without showing condition was con- 
tributory cause of accident. 

(For other cases, see Insurance, Dec. Dig. § 460.) 

At Law. Action by George Burns Murdie against the Maryland Casualty 
Company. 

Judgment for plaintiff. 

Charles H. Sooy, A. A. Heer, and J. H. Sapiro, all of San Francisco, Cal. 
for plaintiff. 

John Ralph Wilson, of San Francisco, Cal.. and H. H. Atkinson, of Reno, 
Nev., for defendant. 

Norcross, District Judge. 

This is an action by the beneficiary upon a contract of insurance designated 
“Special Automobile Accident Policy,” issued by defendant to one Robert Murdie. 
By the terms of the policy, for an annual premium of $10, subject to certain 
conditions specified, the defendant agreed to pay the beneficiary $5,000 in case ot 
the death of the insured occasioned, among other causes, “By being struck or 
run down by an automobile.” The insured, Robert Murdie, was so struck or run 
down on the public highway near the city of Reno on May 19, 1929, receiving 
injuries from which death ensued. b 

Two defenses are interposed. It is alleged that due notice was not given to 
the defendant or proofs of loss furnished as required by the policy. It is further 
alleged that defendant is not liable by reason of the following provision: “23. 
This policy shall not cover loss or injuries, fatal or non-fatal, * * * suffered 
while intoxicated, or while under the influence of, or affected by, or resulting, 
directly or indirectly, from any intoxicant or narcotic.” 

On May 22, 1929, a telegram was sent from Reno to the agent of the 
defendant company at San Francisco, reading: 

“Robert Murdie accidentally killed Sunday May nineteenth nineteen twenty- 
nine send form for proof of death for policy number MC-seven one six two three. 

“[Signed] Ernest S. Brown 
“Attorney for Beneficiary.” ; 
No reply appears to have been made to this telegram. On the day following 
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the insured’s death, Joseph Mcllroy, an insurance broker who wrote the policy 
in question, called at the office of defendant’s agent at San Francisco and advised 
him of Murdie’s death. Upon the information obtained through Mclllroy an 
adjuster was sent to Reno to make an investigation. On May 21, 1929, on a 
blank form of “Proof of Death” the adjuster caused to be filled out the “State- 
ment of an Eye-Witness,” which was signed by Donald MacAfee, who was present 
at the time of the accident and had been with the insured for some time prior 
thereto. Attached to the blank form so filled out was a further statement written 
by the adjuster and alsé signed by MacAfee, and purporting to contain a more 
detailed account of the accident and the movements and acts of the insured for a 
portion of the immediately preceding twelve or more hours. It is manifest that 
it was upon the statements of MacAfee thus obtained and other investigations 
made by the adjuster at the time that defendant took the position it was not 
liable under the provision (23) of the policy quoted supra. The testimony also 
discloses that McIlroy, acting or claiming to act under a power of attorney from 
the beneficiary, had a number of interviews with representatives of the defendant 
looking to a settlement of the beneficiary’s claim. 

[1] By failing to comply with the request made in the telegram and by the 
independent investigations made by its adjuster, defendant is not in position to 
question failure to strictly comply with the provisions of the policy respecting 
proof of death, and its conduct is in effect a waiver. Miner v. New Amsterdam 
Casualty Co., 220 Ill. App. 78; Union Casualty & S. Co. v. Mondy, 18 Colo. 
App. 395, 71 P. 677; Phoenix A. & S. Benefit Ass’n. v. Stiver, 42 Ind. App. 636, 
84 N. E. 772; 7 Cooley’s Briefs on Insurance, p. 5943; 1 C. J. 480. 


[2] The question to be determined upon the merits is: Was the death of 
the insured “suffered while intoxicated, or while under the influence of, or 
affected by, or resulting, directly or indirectly, from any intoxicant”? The burden 
of proof to establish this defense is upon the defendant. Sutherland v. Standard 
L. & A. Ins. Co., 87 Iowa, 505, 54 N. W. 453; Van Valkenburgh v. Am. Popular 
L. Ins. Co., 70 N. Y. 605; Northwestern Masonic Aid Ass’n v. Bodurtha, 23 Ind. 
App. 121, 53 N. E. 787, 77 Am. St. Rep. 414. 

[3] The testimony discloses that the insured, Robert Murdie, in company with 
two friends left his room in a hotel in the city of Reno: about 8:30 in the 
evening of May 18, 1929, and proceeded in Murdie’s automobile to Lawton’s 
Springs, a resort located about five miles westerly of Reno, where they had dinner. 
Shortly after midnight on the morning of May 19th, Murdie and his party left 
Lawton’s Springs and proceeded via Reno to Reno Hot Springs on the Reno- 
Carson highway about nine miles southerly from Reno, arriving at the latter 
place about 1 a. m. After remaining about fifteen minutes, Murdie and his party 
started to return to Reno. Upon turning the car from the dirt road onto the 
paved highway, the right rear wheel on Murdie’s car was broken and the car 
stopped. Murdie then drove the car off of and to a point about twelve feet 
beyond the east side of the paved highway. Donald MacAfee, one of Murdie’s 
companions, then walked back to the office at Reno Hot Springs, a distance of 
approximately a thousand feet, and phoned to Reno for assistance. After waiting 
for about an hour and no assistance having arrived, Murdie left the damaged 
car and walked to the same office and phoned to a garage in Reno to send aid. 
After waiting approximately another hour without the appearance of aid, Murdie, 
standing at the side of the paved highway to the rear of his disabled car, 
hailed a passing car going north towards Reno. The latter car, driven by John 
Turkla, stopped about forty or fifty feet beyond the Murdie car. Turkla started 
to back his car towards the Murdie car, but on being informed by a passenger 
of the approach of another car from the south, stopped on the side of the road 
with the right wheels of his car in the dirt to the right of the paved highway. 
As the Turkla car passed him, Murdie started to walk down the right side of 
the paved highway towards the latter car. At a point approximately twenty-five 
feet from where he started, Murdie was struck by an Oakland sedan car driven 
by W. J. McKenzie, which also was proceeding north towards Reno. From the 
impact Murdie received injuries from which he died a few hours later at a Reno 
hospital. The fatal accident occurred about 3 a. m. 

The precise point on the highway at which Murdie was struck by the Oakland 
sedan is deemed of importance in determining the main question presented. E. R. 
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Trathen, sheriff of Washoe county, who at the time was chief deputy, testified 
as a witness for defendant that he visited the scene of the accident about 
7 a. m., approximately four hours after its occurrence. He observed skid marks 
where the broken wheel of Murdie’s car had crossed the highway. He observed 
skid marks made by the stopping of the McKenzie car for a distance of ninety 
feet. He found shattered glass on the highway about forty feet from the skid 
line of the Murdie car. The skid marks of the McKenzie car started about twenty 
or twenty-five feet from the skid line of the Murdie car. At a point about forty 
feet beyond the starting point of the skid marks, the skid mark of the left wheel 
of the McKenzie car crossed the center line of the road and for the remaining 
distance of about fifty feet was to the right of the center of the road. At no time 
were the skid marks of both wheels of the McKenzie car to the left of the 
center black line. Until near the point where the skid mark of the left wheel 
passed to the right of the center line, the skid marks made by the right and 
left wheels respectively were about equal distance from the center black line— 
“might have been a few inches either way.” 

_ In his testimony the witness McKenzie stated that when his car reached a 
point near the top of a hill just to the south of where the Murdie car was 
parked so that the lights of his car showed down the highway, he could see 
the Turkla car about two hundred feet ahead; that “the man” (Murdie) was “in 
the center of the highway” when he hit him; that he did not see him before 
he hit him; that his car was “on the left hand side of the road passing another 
car.” Respecting the location of the injury to his car by the impact, he testified, 
“On the right side, * * * the bumper was broken and the fender dented, and 
the right light off—the cowl light.” The right headlight was “mashed back towards 
the rear.” 

From the location of the skid marks of the McKenzie car and the damage 
done to that car, it is clear that Murdie was struck by the car when he was at’ 
a point to the right of the center of the paved highway and approximately two 
feet or more therefrom. It is also clear from the skid marks of the McKenzie 
car that Turkla must have stopped his car with the right wheels off to the side 
of the paved portion of the highway as he testified. Murdie was undoubtedly 
struck by the McKenzie car at or near the point where the skid marks started, 
the car moving some distance in advance before the broken glass struck the 
pavement. Murdie’s body fell in front of the Turkla car about twenty feet 
beyond where the broken glass was found in the road. 

Upon the question of indulgence in intoxicating beverages, the testimony is 
to the effect that about 2 o’clock in the afternoon preceding the accident, with the 
two friends who were with him at the time thereof, at Murdie’s room in a 
Reno hotel the latter took two and possibly more drinks of gin. Witness MacAfee’s 
recollection was that he took two but not more than three drinks of what he 
believed was straight gin. Witness Fodrin’s recollection was that he had more 
than two drinks; that he had “several”; that they were not “straight” drinks; 
that she believed they were mixed—“imagine orange juice.” At about 6:30 in the 
afternoon of the same day the same parties with other friends were again in 
Murdie’s hotel room, at which time the witnesses testified Murdie took one or two 
drinks. The three then went to Lawton’s Springs, where they had dinner about 
9 o’clock. Prior to the dinner Murdie had another drink—a “gin cocktail” or 
“sin highball.” Another drink was indulged in during the course of the dinner. 
Following the dinner, which was concluded about 10:30, the parties remained at 
the resort until shortly after midnight. The witnesses engaged in dancing, Murdie 
dancing a few times. During the time following the dinner until midnight the 
witness MacAfee was positive Murdie took five or six drinks and that he might 
have taken as many more. The witness Fodrin could not account for so many, 
but was sure of one or two. The witnesses were in agreement that no intoxicants 
were indulged in after leaving Lawton’s Springs about midnight. 

From the testimony of Miss Fodrin, a witness for defendant, appears the 
following: 


“Q. What would you say was Colonel Murdie’s condition as to intoxication? 
A. I should say he was happy. 7 

“Q. As to happy you mean what intoxicants had made him happy? A. Well 
he was always more or less a man of that type. 
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“Q. What do you mean by happy? A. He was in a jovial frame of mind. 
“Q. He was in a jovial frame of mind from the intoxicating drinks he had 
taken? A. He was always a man of that type.” 


At this point the witness was shown a statement made to defendant’s adjuster 
on May 21, 1929, and asked if her signature was attached, to which she replied 
it was. Whereupon the following appears in the transcript of testimony: 

“Q. I will ask you now what Colonel Murdie’s condition was as to intoxication 
at the time the accident occurred? A. He was very happy. 

“Q. Was he happy drunk? A. Yes.” 

Upon cross-examination the witness testified : 

“Q. What do you mean by happy drunk? A. Very jovial frame of mind. 


“Q. Do you know what drunk means? A. I have not a very clear idea of 
what drunk or intoxication means. 


“Q. Would you say Colonel Murdie was drunk at the time of the accident? 
A. I would say he was capable of knowing what he was doing.” 


In the “Statement of an Eye-Witness” given by MacAfee to defendant’s 
adjuster appears the following printed question: “6. Was he under the influence of 
intoxicants when injured?” The answer as written is: “Slightly, but he was not 
‘blind’ or ‘staggering.’” In the written statement attached to the one last-mentioned 
appears the following: “We left shortly after midnight and Murdie did not look 
like he was carrying a great deal of liquor. I think he did not have more than 
ten or twelve drinks, and he was one who could drink and stay quite sober, for 
he had been accustomed to liquor all his life. * * * To my knowledge he 
was not staggering when he went out to hail the passing car, and I cannot say 
on the influence of the liquor was so great that it was the cause of the 
accident.” 

In the testimony of MacAfee appears the statement that while at Lawton’s 
Springs Murdie “danced with several people’ and danced “perfectly all right.” 
The witnesses MacAfee and Fodrin were in accord that at Reno Hot Springs 
preceding the accident they noticed nothing unusual or out of the ordinary in 
the way Murdie walked or in his conversation. Miss Fodrin, however, testified that 
for a time he walked “aimlessly” about the car and that she cautioned him to 
keep off the highway. He did keep off the paved highway until he hailed the 
Turkla car, and whether, under the circumstances, he appeared to some one else 
to be walking “aimlessly”? about would be an expression of opinion entitled to 
very little, if any, weight. Miss Fodrin also testified that about the time Murdie 
started to walk to the Turkla car she said to him, “Be careful Bob,” and told 
him “a car was coming” because she “heard a car coming”; that at the time of 
making that statement Murdie “was just about on the highway.” The witness 
was in the front seat of the stranded car, and assuming the correctness of her 
location of Murdie, he was about fifteen feet distant. There is, of course, no 
means of knowing if Murdie heard the warning statement. MacAfee, who was in 
the car, could not remember hearing this particular warning. In the accounts 
of the accident by the various witnesses, the court should not lose sight of the 
fact that the major events immediately connected with the accident occurred 
within a few seconds’ time. If McKenzie’s estimate of the distance—(two hundred 
feet) from the point where the lights of his car coming over the hill brought 
into view the Turkla car is substantially correct, and he was driving at a speed 
no greater than estimated by MacAfee (forty or fifty miles an hour), Murdie 
was struck within three seconds thereafter. Testimony of witnesses concerning 
incidents of a sudden tragedy like the one in question are so frequently at 
variance or in error due to the excitement occasioned that the credence to be 
given thereto is to be determined as far as possible by comparison with established 
physical facts. For illustration, according to the testimony of MacAfee, Murdie 
was “standing sideways” to the Turkla car “facing the driver’s seat” when struck 
by the McKenzie car. Turkla was sure Murdie had not reached his car at the 
time the latter was struck. The skid marks and the location of the broken glass 
confirm Turkla’s recollections. Concerning the testimony of McKenzie, counsel 
for defendant in their brief say: “The only inference to be drawn from this 
evidence is that the decedent suddenly stepped from the right side of the black 
line directly on to the path upon which McKenzie was traveling and stepped so 
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suddenly that McKenzie was not able to see him in the prevailing light until the 
time of the impact.” The skid marks make apparent the error in this testimony. 

Jim Chickse, a witness for plaintiff, testified that he was in charge of the 
office at Reno Hot Springs, and was present when Murdie called to telephone 
shortly preceding the accident; that he had known Murdie for about a week 
prior thereto; that Murdie remained at the office about fifteen minutes; that 
because the office was on a suburban line it took some time to get the garage 
at Reno; that Murdie told him about the accident to his car and he heard his 
phone conversation. To the question, “Would you say at that time he was drunk 
or sober?” the witness answered: “Sober as anything could be to me.” To the 
question, “Would you say he was under the influence of intoxicating liquor?” he 
answered: “No.” The witness testified there were six steps to the office floor and 
that he observed Murdie go up and down them—“straight as can be.” 

The doctor and nurse who attended Murdie at the hospital following the 
accident testified they did not detect an odor of liquor on his breath. The nurse 
further testified that if Murdie had been drinking “early in the evening” that 
“we would not have detected it.” 

At the time of the fatal accident the insured was a man thirty-nine years 
of age, six feet three inches in height, and weighed one hundred and eighty 
pounds. It is conceded he had served with distinction throughout the World War 
as a member of the Princess Pat Canadian Regiment. His war service, of course, 
is not material further than possibly it may indicate to some extent his normal 
mental and physical attributes. There was no testimony indicating he had suffered 
any ill effects from his military service, and apparently he was a man normally 
in robust physical health at the time of the accident. 

[4] Counsel for defendant concede, to quote from their brief, “the general 
proposition that where a policy reads it will be avoided if the insured is under 
the influence of intoxicants, the influence must result in a substantial impairment 
of the insured’s judgment.” Counsel, however, in their brief contend: “But in 
the case at bar we are not concerned with the question whether or not decedent 
was ‘under the influence’ but we are concerned alone with the question whether 
he was or not ‘affected by’ the intoxicating liquors which he had admittedly 
drunk.” It is further contended that: “It is plain that the policy is avoided 1f 
the decedent was affected in the slightest degree by any intoxicant.” 

The court’s attention has not been directed to any authority supporting 
counsel’s contention last above quoted. As they appear in the policy in question, 
the words are used in a sense similar to the preceding expression, “under the 
influence.” As said in Ryan v. Carter, 93 U. S. 78, 84, 23 L. Ed. 807, the word 
““‘affect’ is often used in the sense of acting injuriously upon persons and 
things.” It would be unreasonable to hold that the word as it appears in the 
policy was used in any other sense. aie 

Considering a policy using the identical language expressed in the policy in 
suit, the Court of Appeals of Kentucky, in Campbell v. Fidelity & Casualty Co., 
109 Ky. 661, 60 S. W. 492, 495, apparently found no occasion to make any 
distinction between the expression “affected by” and the expression “under the 
influence of.’ The court said: “The language, ‘while under the influence of or 
affected by intoxicants, in the first of the separated exceptions, is clearly sus- 
ceptible of two interpretations. Strictly and literally, it would include being under 
the influence of liquor to any extent; and, as aptly said by one of the witnesses 
‘when you take one, you are under it some, and when you take two, more. 
But in ordinary acceptation it does not mean that. It means being so far under 
the influence as to constitute a state of intoxication, and it has thus uniformly, 
as we think, been construed by the courts.” 


[5] Counsel for defendant are correct in their contention that under the 
language of the policy the defendant is not required to establish that the accident 
was occasioned by the defendant being under the influence of, or affected by, an 
intoxicant; that it is sufficient if such condition is established irrespective of 
whether it is further shown that the condition was a contributory cause of the 
accident. Order of U. C. Travelers v. Greer (C. C. A.) 43 F.(2d) 499; Flannagan 
v. Provident Life & Acc. Ins. Co. (C. C. A.) 22 F.(2d) 136. snk. 

The ultimate question which the court is called upon to determine is whether 
it can be said to be established as a fact that because Murdie had taken five or 
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six or possibly more drinks of gin in some form, probably in conjunction with 
some other nonintoxicant liquid such as ginger ale or orange juice, in a period 
of about one hour and a half preceding midnight, had taken two other similar 
drinks in the preceding hour and a half, and had during the seven hours pre- 
ceding the time last mentioned taken from four to six such drinks, he was so 
affected by the intoxicating liquor thus consumed as to impair in any degree his 
ability of protecting himself against accidents at about 3 a. m. the following 
morning. 

The court has received no enlightenment from expert witnesses as to the 
effect which such an amount of alcohol as may be assumed was contained in 
the number of drinks accounted for would, have upon the insured at midnight 
when the drinking ceased. At no time can it be or is it seriously contended 
that Murdie was drunk under any definition of that term. Assuming that it 
may be said he was under the influence of, or affected by, the intoxicating bev- 
erage consumed at about midnight when he left Lawton’s Springs, can the 
court from the evidence say as a fact that about three hours later when the 
accident occurred he was so affected by the intoxicant as not to be in controi 
of his normal faculties? It is not disputed that alcoholic beverages have a vary- 
ing effect on different individuals. An amount of alcoholic liquor which would 
have a noticeably intoxicating effect on one individual would have no appreciable 
effect on another. The court is not aware of any rule which may be relied 
upon other than the appearance and conduct of the party at the time in ques- 
tion and for a limited period prior or subsequent thereto. The fact that in the 
interim of drinling the decedent had eaten a dinner, and this had been inter- 
spersed and followed with some exercise in the form of dancing, would tend 
to reduce the effect of the alcohol. After the last drink had been consumed 
there was a drive of about fifteen miles, and a little later came the accident to 
Murdie’s car when the wheel came off. Murdie had not driven the car after 
leaving Lawton’s Springs. At the request of Miss Fodrin he permitted her to 
drive. It is not intimated in the testimony that this request was made because 
of fear of inability of Murdie to drive the car. Apparently it involved nothing 
more than a desire upon the part of the young lady to do the driving. When 
the wheel was broken from the car, Murdie took the driver’s seat and drove the 
car across the highway to a point where it could not interfere with traffic. The 
breaking of a rear wheel off an automobile nine miles from home in the early 
morning hours is a circumstance which may and doubtless would have some 
sobering influence upon one affected by an intoxicant. In the case of Brewer 
v. State, 23 Ala. App. 35, 120 So. 301, 302, the court said: “It is well known 
that occasions of sudden excitement have a tremendous sobering effect upon 
one under the influence of whisky; and it may well have been that this witness 
was drunk at the time of the difficulty, and then have been by it, and the in- 
tervening period, thoroughly sobered by the time these witnesses saw him.” 

[6, 7] The lapse of time following an established indulgence in alcoholic 
beverages is recognized as an important consideration in determining whether 
the person having so indulged is subject to its influence at a later period. So 
also evidence of condition at a later period may be received as evidentiary of 
a condition or alleged condition at an earlier period. With respect to what is 
a reasonable period in which sobriety would follow intoxication, the Circuit 
Court of Appeals of this circuit, in Johnson v. United States, 45 F. (2d) 742, 743, 
said: “The question of a reasonable period could not, of course, be determined 
with certainty by either lay or expert witnesses, and the court frankly admitted 
that it had no knowledge on the subject.” 

Following the accident to his car, Murdie appears to have spent the major 
portion of the next two hours in the open air. In the meantime he walked 
approximately two thousand feet to and from the office to telephone. His acts 
and conduct in all things following the accident to his car were indicative of a 
person in possession of his normal faculties. 


In addition to the contention that Murdie stepped to the left of the center 
black line in front of the McKenzie car, which the skid marks show could not 
have occurred, the further contentions are made that Murdie should have heard 
the horn which McKenzie says he sounded on coming over the hill, and should 
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have observed the lights of the approaching car. It is urged that the fact that 
apparently he did not do so should be taken as evidence that Murdie’s faculties 
were impaired at the time of the accident. From the fact that McKenzie did not 
take the highway to the left of the center line in passing the Turkla car, the 
court is impressed that he may have been mistaken about sounding his horn, as 
he was in respect to the position of his car upon the highway. To what extent 
a normal person should have become conscious of a car approaching from the 
rear, by reason of the projection of the rays of its lights, is not, in view of all 
the facts, an easy matter to determine. The testimony is silent as to the char- 
acter of lights on the McKenzie car. There is testimony that there was an 
electirc light at or near the entrance to the Reno Hot Springs; of what candle 
power does not appear. Its purpose was to light the way of entrance. To some 
extent the electric light would minimize the chances of a normal person be- 
coming conscious of an approaching car by reason of its lights, even if we may 
assume that a person in possession of his normal faculties would not rely on 
the assumption that a passing motorist would take the open left side of the 
road in passing Murdie and the Turkla car. The fact that it appears the acci- 
dent is one which might have been avoided, regardless of Murdie’s condition, 
does not entitle plaintiffs to recover if in fact it may be said that Murdie with 
unimpaired normal faculties would or should have discovered the danger in time 
to have avoided the accident. From the evidence submitted the court is unable 
to say that at the time of the accident his faculties were sa impaired. The de- 
fendant has not sustained its burden of proof. 
Judgment wiil be entered for the plaintiff as prayed for. It is so ordered. 


LEMMON v. MASSACHUSETTS PROTECTIVE ASS’N, INC., OF 
WORCESTER, MASS. No. 1242. 
District Court N. D. Oklahoma. Nov. 7, 1931. 
53 Federal Reporter (2d) 255. 
1. INSURANCE. 


General provision in policy against bodily injuries by accidental means held 
qualified by subsequent clause limiting insurer’s liability for “shooting self-in- 
flicted.” 

(For other cases, see Insurance, Dec. Dig. § 530.) 

2. INSURANCE. 

Where insurance company in accident policy limited its liability for “shooting 
self-inflicted,” such limitation applied to insured’s involuntary shooting cf him- 
self 

(For other cases, see Insurance, Dec. Dig. § 530.) 

3. INSURANCE. 

Insurance contract must be construed according to plain, popular meaning of 
terms used by parties. 

(For other cases, see Insurance, Dec. Dig. 146[2].) 

4. INSURANCE. 

It is duty of court to enforce accident insurance contract as actually made by 
parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Action at law by Lucile G. Lemmon against the Massachusetts Protective As- 
sociation, Inc., of Worcester, Mass., to recover $10,000 upon an accident insurance 
policy. 

Judgment for defendant. 


Harry C. Fair, of Tulsa, Okl., for plaintiff. 

Aby & Tucker and William H. Martin, all of Tulsa, Okl., for defendant. 

KENNAMER, District Judge. 

This case has been submitted to the court upon an agreed statement of facts 
which may be summarized as follows: Dr. William G. Lemmon, during his life- 
time, was insured by the defendant in the amount of $10,000, under a policy con- 
taining the following provisions: 

“The Massachusetts Protective Association, Incorporated, of Worcester, Mas- 
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sachusetts does hereby insure subject to the provisions and limitations contained 
herein Dr. William G. Lemmon whose occupation is Surgeon against loss result- 
ing while this policy is in force from (1) bodily injuries effected directly and in- 
dependently of all other causes by accidental means (excluding self-destruction, or 
any attempt thereat, while sane or insane); and (2) disability from disease. 

~ “A Accidental Death Indemnity. If such injuries shall result in loss of life 
within ninety days from the date of the accident, the Association will pay the 
sum of ten thousand dollars.” 

‘During the pendency of a state of war and for one year thereafter, this pol- 
icy shall not (1), insure combatants or non-combatants against injuries, fatal or 
non-fatal, caused directly or indirectly by any act or accident of war anywhere on 
land or water, nor (2) cover death or disability resulting from injuries sustained 
by any means in any country (including its colonies and possessions) at war, out- 
side the United States and Canada, or while en route to or from any port of any 
country at war. For death covered by the provisions of this policy, where it re- 
sults from asphyxiation by illuminating gas, shooting self-inflicted or poison 
self-administered, the amount payable shall be one-fifth the accidental death in- 
demnity provided on page one hereof.” 

It is agreed the insured shot himself through the head with an automatic 
pistol, which resulted in immediate death of the insured; that the sho: was invol- 
untary and unintentional. The defendant prior to the institution of this action 
tendered to the plaintiff, the beneficiary in the policy of insurance, $2,000 in full 
settlement of the plaintiff’s claim on the policy. The tender was refused, and the 
plaintiff instituted this action to recover $10,000. 

The decisive question is the construction of that part of the policy found in 
clause G thereof providing “for death covered by the provisions of this policy, 
where it results from asphyxiation by illuminating gas, shooting self-inflicted or 
poison self-administered, the amount payable shall be one-fifth the accidental 
death indemnity provided on page one hereof.” 

[1, 2] Counsel for the plaintiff takes the position that, it being admitted that 
the death of the insured was the result of his accidentally shooting himself, the 
plaintiff is entitled to recover $10,000, the full face of the policy. It is argued 
that the term- “shooting self-inflicted” found in clause G of the policy means an 
intentional self-inflicted wound by shooting, and does not contemplate a self-in- 
flicted accidental shooting of the insured. I am of the opinion this contention is 
untenable. The policy of insurance did not insure the insured against self-des- 
truction, and had the insured shot himself intentionally such act would have con- 
stituted suicide, or self-destruction. The general provision of the contract of 
insurance insuring the insured against “loss resulting while this policy is in force 
from (1) bodily injuries effected directly and independently of all other causes 
by accidental means (excluding self-destruction, or any attempt thereat, while 
sane or insane); and (2) disability from disease,” is by the plain and unambig- 
uous language found in clause G of the contract qualified and restricted where 
death results from “shooting self-inflicted” to an amount of one-fifth of the pol- 
icy, or $2,000. By the qualifying provisions of clause G of the policy, the amount 
of recovery in the event of death resulting from “shooting self-inflicted” is lim- 
ited to one-fifth the accidental death indemnity provided for in the general clause 
insuring deceased for $10,000. 

[3, 4] It is a well-established rule in the construction of insurance contracts 
that they are to be construed according to the sense and meaning of the terms 
which the parties have used. The terms found in such contracts are to be taken 
and understood in their plain, ordinary, and popular sense. It is the duty of the 
court to enforce and ‘carry out the contract as actually made by the parties. 
Hawkeye Commercial Men’s Association v. Christy, 294 F. 208, 40 A. L. R. 46; 
Imperial Fire Insurance Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. 
Ed. 231; Commonwealth Casualty Co. v. Aichner (C. C. A.) 18 F.(2d) 879. 

In the case of Kirkby v. Federal Life Insurance Co. (C. C. A.) 35 F.(2d) 
126, 128, the court said: “Parties to insurance contracts may contract for what 
accidents and risks the company shall and shall not be liable.” It is my conclusion 
under the terms of the contarct of insurance and the facts as admitted the plain- 
tiff is not entitled to recover. Judgment may be entered for the defendant. 
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MUTUAL BENEFIT HEALTH & ACCIDENT ASQ§’N v. PITTMAN. No. 3069. 
Supreme Court of Arizona. Nov. 23, 1931. 
4 Pacific Reporter (2d) 1005. 
INSURANCE. 

Evidence of fraud of insurer in procuring release of liability under accident 
policy, showing that insured relied on advice of own physician, held insufficient 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Superior Court, Maricopa County; Joseph §. Jenckes, Judge. 

Action by Virginia Pittman, administratrix of the estate of Wilbur C. Pitt- 
man, deceased, against the Mutual Benefit Health & Accident Association, a 
corporation. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions to dismiss complaint. 

G. W. Shute and Charles Bernstein, both of Phoenix, for appellant. 

McNabb & De Camp, of Phoenix, for appellee. 

Ross, J. 

Wilbur C. Pittman brought this action against the Mutual Benefit Health & 
Accident Association to cancel a release of his accident insurance policy, to 
reinstate such policy, and to recover as per its terms. Before trial the plaintiff 
died, and his wife Virginia Pittman, as administratrix of his estate, was substituted 
as party plaintiff. 

On November 4, 1928, and while the policy was in full force, the insured, 
Wilbur C. Pittman, was severely injured in his back, or had his back broken, 
as alleged in the complaint in an automobile accident. Under the terms of the 
policy, he was to receive the sum of $200 per month and certain hospital fees so 
long as he suffered a total loss of time from his business by reason of accidental 
injury. Beginning with November 4, 1928, up to and including August 4, 1929, 
the defendant paid the insured $200 a month and hospital fees amounting all told 
to $2,250. On September 7, 1929, in consideration of $840 paid him, the insured, 
as a compromise, released and discharged the defendant from all further liability 
under the policy er on account of said injury. 

The grounds upon which the release is asked to be canceled are that the 
defendant’s doctor falsely and fraudulently represented to the insured that he 
would be a well man in not more than five months, and thereafter partially 
disabled for not more than three months, and that he believed and relied upon 
such assurances and representations, whereas, as a matter of fact, he did not 
get well within five months, but at the end of that period was in a worse 
physical and mental condition than at the time of settlement. 

Defendant insists that the settlement was a good-faith compromise of its 
liability, and should be upheld. 

At the close of plaintiff's case, defendant asked for an instructed verdict on 
the ground that plaintiff had offered no evidence proving any misrepresentation, 
fraud, or deceit in obtaining the release. This motion was denied, and, under 
instructions, the case was given to the jury. The jury returned a verdict in favor 
of the plaintiff. The court entered judgment thereon for $1,960, the amount 
computed to be due under the policy after deducting the $840 paid for the release. 


The defendant has appealed assigning as reasons therefor (1) the refusal 
of the court to grant its motion for an instructed verdict; (2) the insufficiency 
of the evidence to support the verdict and judgment; and (3) admission of 
evidence of the physical condition of the insured two years after the accident. 


The first two assignments raise the same question. The evidence is not in 
conflict. The accident in which insured was injured occurred near Roswell, N. M. 
He was first taken to St. Mary’s Hospital at Roswell, where he stayed two to 
four days. He was then removed to St. Joseph’s Hospital at Albuquerque, N. M., 
and was a patient of Doctor Lovelace and his partner Doctor Elliott. After 
about a month, he went to St. Luke’s Hospital in Denver, Colo., and was there 
about a month under the care of Doctor Sevier, a noted bone specialist. He 
returned to Albuquerque, and, after a short stay, went to Letterman’s General 
Hospital in San Francisco for two or three weeks. He was also a patient at 
the Veterans’ Hospital, Whipple Barracks, Prescott, Ariz., for a short time. He 
made all these trips to different hospitals, so far as the evidence shows, unattended. 
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Within a month after his injury he could, by bracing the injured part of his 
body with a cast, walk some. 

“On or about the latter part of July, 1929, a claim auditor of the defendant 
by the name of Shockey, living in Albuquerque, raised the question of the 
possibility of stopping payments for total disability, and induced the insured to let 
Doctor Rice, the defendant’s local doctor, examine him. Shockey, as the agent of 
the defendant, had been in touch with the insured from the time he first arrived 
in Albuquerque, and had attended to the details of making the monthly payments 
to him. At the time of making the July, 1929, payment, Shockey suggested that, 
since the insured was able to walk and was not continuously confined to ‘his bed, 
he was no longer totally disabled from attending to his business, and that he 
should be willing to accept the payment for partial disability as provided in the 
policy, or the sum of $80 per montth for three months. Doctor Rice made a 
thorough examination of the insured, taking X-rays, and “told him that within 
about five months he would be as well as he ever was.” 

Immediately after getting Doctor Rice’s report the insured and the plaintiff, 
his wife, collaborated in drafting a compromise proposition in the form of a 
letter to be mailed to the defendant at its home office at Omaha, Neb., by the 
insured after he had gone to Shreveport, La., and obtained the advise of Doctor 
Willis, of the Willis-Knighton Clinic, “an old friend of his family.” The insured 
then left Phoenix, to which place he and his wife had gone, for Shreveport. He 
was a patient of the Willis-Knighton Clinic for two or three weeks under the 
care of Doctor Willis. Under date of August 27, 1929, the insured wrote from 
Shreveport to the defendant at Omaha as follows: 

“I wrote Mr. E. F. Shockey, Albuquerque, N. M. relative to an advance 
settlement of my claim, had a reply from him stating that he had forwarded the 
letter to you for reply. Have not had a reply from you up to this time. Am 
writing to know if it is possible for you to make such settlement at this time. 

“I am under care of the Willis-Knighton Clinic, 2622 Greenwood road, 
Shreveport, La. My doctor, Dr. J. C. Willis Jr. advised me that I would be 
totally disabled at least to the first of the year and partially disabled for several 
months after that, in fact, he states that I will not be able to return to my 
former occupation as lumber salesman for a year or so on account of the 
vibration of a car. 

“The other Doctors advised me that I would be disabled for a year to eighteen 
months, but I am willing to take Dr. Willis’ advice as a basis for an advance 
settlement. Five months @ $200.00 and 3 months partial disability @ $80.00 this 
would make a total $1240.00. Due to the fact that I am heavily in debt would 
be willing to settle my claim for $850.00 provided it will be made not later that 
September 9th as I have note coming due on that date. 

“Trusting to hear from you at an early date, I am 

“Yours very truly, 


“[sgd] Wilbur C. Pittman.” 
“P. S. Am enclosing Dr. Willis’ letter to me at Albuquerque, N. M. 
“(sed] W. Cc. P.” 
The letter referred to in the postscript reads as follows: 
“The Willis-Knighton Clinic. 
“2622 Greenwood Road, 
“Shreveport, La. 
“August 6, 1929. 
“Mr. W. C. Pittman, 
“Albuquerque, N. M. 
“Dear Mr. Pittman: 


_ _ “T find no material change in this report from our findings except just stating 
it in a different way and more in detail. In my opinion you seem to be getting 
along very well especially as there is no absorption of the piece of bone pinched 
off at the time of injury, however, I would like to see some callus formation 
at the site of the injury. Perhaps this will develop later, or it is not time for 
it to be seen. by the X-ray. 

“I would certainly keep the brace on, that we had made for you, at all times 
even when you go to bed to sleep. I had Dr. Barrow read the findings and 


‘ 
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he was of the same opinion as myself. So, I am of the opinion that it is just 
a case of sticking to it for a while longer. 

“If I can be of any assistance to you in any way, I will be glad to do so 
and I hope that you will make steady improvement. 

“Estimated period of disability, Jan. 1, 1930. 

“Yours very truly, 
“leed] J.-C. Willis: Jr.” 

Upon receipt of the above communications, the defendant accepted the insured’s 
proposition and transmitted to him at Shreveport, La., the sum of $840, at which 
place, on September 7, 1929, the insured accepted such payment and executed a 
full and complete release of defendant from further liability on account of injury. 

From the above statement of the evidence, it is seen that before the insured 
settled with defendant he had visited and secured the advice of the medical and 
surgical corps of five well-known hospitals, located in different parts of the 
country, and the prognosis of all of them apparently was the same, or nearly 
the same, as that of Doctor Rice, defendant’s doctor. The plaintiff in testifying 
gave as the reason why the insured settled with the defendant the following: 
“As far as the doctors’ reports, they had been very favorable up to this time, 
and he (insured) thought in every respect by five or six months he would be a 
well man as Dr. Rice had said and to get a favorable settlement is what he 
should do.” 

It is, of course, obvious the insured did not act upon Doctor Rice’s prognosis 
of his case. On the contrary, he considered what all the doctors had said about 
the duration of his disability and the probability of his getting well, but was 
unwilling to take the prognosis of any of them until confirmed by the “old 
friend of his family,” Doctor Willis. It was at the latter’s hospital he wrote the 
letter, his wife says she helped him draft, offering to settle for $850. Therein 
he said, “I am willing to take Dr. Willis’ advice as a basis for an advance settle- 
ment.” And it was at such hospital he received the money and executed the 
release. 

These doctors, including Doctor Rice, evidently thought the insured would 
get well, and, because of their assurances, he believed he would be well in “five 
or six months.” As a matter of fact, they were all mistaken in their opinions or 
prophecies. The insured did not get well, but, if anything, his ailments grew 
worse until he committed suicide on October 3, 1930. At no time after his 
injury was he able to attend to his business. In the absence of compromise and 
release, the insured would have been entitled to draw $200 per month as long 
as he lived. 


The plaintiff contends that the facts bring this case within the rule laid down 
by this court in Atchison, etc., Ry. Co. v. Peterson, 34 Ariz. 292, 271 P. 406, 410. 
In that case, the evidence showed that Peterson was induced to sign the release 
upon the representation of the railroad’s doctor that he would be all right within 
thirty days; that he found nothing wrong with him; and that he would 
be over his injuries in a short time. We upheld an instruction which, in effect, 
told the jury that if the railroad’s doctor made such representations to the plain- 
tiff, not knowing whether they were true or false, and the plaintiff relied upon 
them, and would not have executed the release except for such representations, 
the plaintiff would not be bound by the release, although there was no fraud or 
other wrongful intent on the part of the doctor to deceive or defraud plaintiff. 
We said of this instruction: “It follows that the instruction is a correct statement 
of the law, for it is clear from the record that the jury was justified in concluding 
that appellee executed the release under the belief that his injury was not serious, 
that he would be all right within 30 days, that this belief was brought about 
through the statement of Dr. Tyroler to that effect, and that it was not true. 
Whether it was made in good faith or with intent to defraud is immaterial; the 
effect upon appellee was the same, and under the authorities he would be entitled 
to relief upon the ground of constructive fraud or mutual mistake, even though 
his intention was not to deceive.” (Italics ours.) 


The difference in the two cases is considerable. In the present case, the 
evidence conclusively shows the insured did not rely upon Doctor Rice’s prognosis, 
whereas in the Peterson case the injured employee did rely solely on the 
railroad’s doctor. The insured would not accept Doctor Rice’s statement as to 
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his condition and the probable duration of his disabilities, and made his offer of 
compromise only after his friend Doctor Willis had “estimated period of disability 
(as) Jan. 1, 1930.” . ; 

It seems to us that where a party has a claim against another, whether it 
grows out of contract or tort, and the amount thereof is contingent upon future 
events or developments of uncertain nature, he ought to be allowed to convert 
such claim, by way of compromise, into a cash settlement; and that when after 
a full and independent investigation by himself, uninfluenced by his adversary, 
he sets the price he is willing to take, and it is given to him, he should be 
bound thereby. And that is the situation here. 

In the Peterson Case, we held, in effect, that an innocent misrepresentation 
made by the physician of the releasee, relied on by both the releasor and releasee, 
as to the kind of injury received by the releasor, may be effective to avoid a release 
induced thereby, and we think this is in harmony with the cases. In Tatman v. 
Philadelphia, B. & W. R. Co., 10 Del. Ch. 105, 85 A. 716, 719, the court said: 
“When the parties to the release deal at arms’ length and the person injured 
has advice independent of that of the physicians of the releasee, then it may be 
a sound rule to adopt that a general release for all injuries, known and unknown, 
received by a particular accident, which release does not specify particular 
injuries, would be binding though injuries unknown at the time of the release 
were afterwards discovered.” 

See, also, McCarty v. Houston & T. C. R. Co., 21 Tex. Civ, App. 568, 54 
S. W. 421; Id., 94 Tex. 298, 60 S. W. 429, 53 L. R. A. 507, 86 Am. St. Rep. 854. 

In Chicago & N. W. Ry. Co. v. Wilcox, 116 F. 913, 914, 54 C. C. A. 147, the 
court, after stating that it was the policy of the law to promote and sustain 
compromises and settlements of disputed claims, said: “* * * It is not every 
mistake that will lay the foundation for the rescission of an agreement. That 
foundation can be laid only by a mistake of a past or present fact material to 
the agreement. Such an effect cannot be produced by a mistake in prophecy or in 
opinion, or by a mistake in belief relative to an uncertain future event. A 
mistake as to the future unknowable effect of existing facts, a mistake as to the 
future uncertain duration of a known condition, or a mistake as to the future 
effect of a personal injury, cannot have this effect, because these future hap- 
penings are not facts, and in the nature of things are not capable of exact 
knowledge; and everyone who contracts in reliance upon opinions or beliefs 
concerning them knows that these opinions and beliefs are conjectural, and makes 
his agreement in view of the well-known fact that they may turn out to be 
mistaken, and assumes the chances that they will do so. Hence, where parties 
have knowingly and purposely made an agreement to compromise and settle a 
doubtful claim, whose character and extent are necessarily conditioned by future 
contingent events, it is no ground for the avoidance of the contract that the 
events happen very differently from the expectation, opinion, or belief of one or 
both of the parties.” 

We think the general rule is, that a mere mistake of fact on the part of the 
parties to a release, in the absence of a showing of fraud, duress, undue influence, 
or mental incapacity, is not sufficient ground for the avoidance of the release. 

The only ground here alleged for asking that the release be canceled is that 
the physicican of the defendant represented that the insured would be well within 
five or six months. And, as we have said before, that seemed to be the prognosis 
of all the physicians who examined him. It was developed in the case on the 
part of the plaintiff that the insured, some time in December, 1929, was suffering 
from a broken back, an injured spine, and was also more or less mentally deranged, 
due, as the expert witness said, to the injury he received in the accident. 


We would be inclined to apply the rule announced in the Peterson Case, 
to the facts here, if it were not conclusively shown that the insured in making 
the compromise relied, as he says, upon “Dr. Willis’ advise as a basis for an 
advance settlement.” We think it would be a dangerous precedent to set aside a 
release made under the circumstances here disclosed. 


We are of the opinion that the court erred in refusing to instruct a verdict 
upon the motion of the defendant, when the evidence disclosed that the parties 


were acting at arm’s length, and the insured upon the advice of his own 
physicians. 
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The judgment is reversed and the cause remanded, with directions to dismiss 
the complaint. 


McAlister, C. J., and Lockwood, J., concur. 


INTER-OCEAN CASUALTY CO. v. COPELAND. No. 206. 
Supreme Court of Arkansas. Nov. 9, 1931. 
43 Southwestern Reporter (2d) 65. 
6. INSURANCE. 


Health and accident insurer had duty to apply sick benefits owing insured to 
payment of advance monthly premiums, and thus prevent lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
9. INSURANCE. ; eile 

Where insurer denied liability and refused payment after demand was made, 
compliance with policy provision requiring formal proof of loss held unneces- 
sary. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from Circuit Court, Pike County; Tom Kidd, Special Judge. 

Suit by Mrs. L. B. Copeland against the Inter-Ocean Casualty Company, 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Alfred Featherston, of Delight, for appellant. 

Feazel & Steel, of Nashville, for appellee. 

But er, J. 

In April, 1930, Charles E. Holcomb made application for, and received, the 
appellant company’s insurance policy, by the terms of which he was to be in- 
demnified for death by accidental means in the sum of $500 and against sickness 
in the sum of $50 per month when by reason of such sickness he was totally dis- 
abled and necessarily and continuously confined in the home receiving treatment 
therein from a physician at least once each seven days, and in one-half of the 
aforesaid sum where the sickness totally disabled but did not continuously con- 
fine him in the home but receiving regular treatments from a physician at an 
office at least once each seven days. 


On the 2lst of December, 1930, the said Charles E. Holcomb was accident- 
ally killed and liability was denied by the appellant. Thereupon the appellee, 
Mrs. Copeland, the beneficiary named in the policy, brought this suit to recover 
the amount of the indemnity. From a verdict and judgment in the court below 
in favor of the appellee the appellant has prosecuted this appeal. 

[1-3] The appellant complains first that the court erred in denying its prayer 
for continuance. The action was filed on the 25th day of February, 1931, and 
the indorsements upon the complaint made by the clerk of the court are as fol- 
lows: “Summons issued Feb. 25, 1931.” “Summons served Feb. 26, 1931.” “Filed 
March 2, 1931.” On the 16th day of March, 1931, the Hon. A. P. Steele, the 
regular presiding judge, announced his disqualification, and an election was held 
by the practicing attorneys, and Hon. Tom Kidd was elected special judge to 
try the case. On the 20th of March, 1931, which was the day apparently set 
for trial, on petition of defendant it was given until the 23d to answer and on 
that day answer was filed. On the 25th various motions were filed including the 
motion for continuance, which motion alleged as grounds for the same that the 
defendant’s attorney had not had time to obtain the information necessary for 
the preparation of the defense as he had not been employed until March 12, 1931, 
and did not know the terms and conditions of the policy as the same had not 
been filed with the complaint, and as a further ground alleged that certain named 
persons were material witnesses for the defendant, officers of the defendant 
company, and all of them nonresidents of the state; that defendant had used due 
diligence to obtain the presence of these witnesses, but had not had time to 
have them in attendance or to take their depositions; and that they were not ab- 
sent by consent, connivance, et cetera, of the defendant. The plaintiff admitted 
that the witnesses named, if present, would testify to the statement contained 
in the application for continuance, and the court thereupon overruled the motion. 
In this action the court did not err. 7 i 

The statute prescribed that the case will stand for trial at the term following 
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twenty days’ service of summons upon the defendant (Crawford & Moses’ Dig. 
§ 1139), and it will therefore be presumed that this is sufficient time in which to 
prepare for trial. Clark Lbr. Co. v. Northcutt, 95 Ark. 291, 129 S. W. 88. The 
fact that the attorney had not seen the policy was no reason for a continuance, 
for the defendant itself had in its possession all the information which the policy 
disclosed and could have communicated this to its attorney. If, under the cir- 
cumstances, the defendant was entitled to the attendance of the witnesses named, 
there was no error in overruling the motion on account of their absence, for 
section 1270 of the Digest prescribes, “if thereupon the adverse party will admit 
that on trial the absent witness, if present, would testify to the statement con- 
tained in the application for a continuance, then the trial shall not be postponed 
for that cause.” The plaintiff made this admission, and the record discloses 
that the said statements were read to the jury on trial of the case as the testi- 
mony of said witnesses. 

[4] 2. The deposition of Dr. Henby was taken at Delight and filed with the 
clerk of the court on March 19th. On March 26th the cause came on for trial 
and the plaintiff offered this deposition. The attorney for appellant interposed 
an objection, and the following colloquy took place: , 

“Mr. Steel: We desire to read the deposition of Dr. Henby. 

“Mr. Featherston: We just filed 2 motion to quash the deposition. 

“Mr. Steel: We move to strike it from the record. The jury is selected, the 
cpening statements made, and the trial begun. 

“Court: It comes too late. The court cannot continue to hear motions one 
after the other on the same subject. 

“Mr. Steel: We wish the court would make a statement in the record that 
the trial is begun. 

“Court: The motion was filed after the empaneling of the jury, and state- 
ments of attorneys for both plaintiff and defendant were made. 

“Mr. Featherston: It was filed before the statements, and after the em- 
paneling of the jury. 

“Court: The motion will be overruled, and stricken from the files.” 

As grounds for the motion it was alleged that the deposition of Dr. Henby 
was taken without proper notice, that the defendant had no opportunity to be 
present, and that the deposit‘en was prejudicial to the rights of the defendant. 
The exception came too late and the court properly overruled the motion. “No 
exception other than to the competency of the witness, or to the relevancy or 
competency of the testimony, shall be regarded, unless filed and noted on the 
record before the commencement of the trial.” Section 4249, Crawford & Moses’ 
Dig. As will be seen, there was a difference of opinion between the judge and 
the attorney as to when the motion to strike was filed. The judge stated that 
it was filed after the impaneling of the jury and statements of attorneys for 
both plaintiff and defendant, while the attorney insisted that it was filed before 
the statements and after the impaneling of the jury. It matters not which was 
correct. Exceptions must be taken “before the commencement of the trial” 
and the trial began with the impaneling of the jury. Hyatt on Trials, vol. 1, p. 
39, § 36. 

[5] 3. At the conclusion of the reading of the deposition, objections to the 
competency of certain questions and answers contained in the deposition were 
interposed and overruled. The questions and answers objected to are as fol- 
lows : 

“Q. Are you familiar with the policy of insurance that Carl E. Holcomb 
carried with the Inter-Ocean Casualty Co.—policy No. 60605? A. I am. 

“Q. Do you know whether or not the Inter-Ocean Casualty Co. was due 
the insured anything for sick benefits prior to November, 1930? A. It was. 


“QO. How much? A. I do not know exactly but made reports of his illness 
to the Inter-Ocean Casualty Co. and they have these reports. I do not find 
copy of reports in my file. Mr. Holcomb was ill from sometime about the first 
of July until sometime the latter part of October or the first of November or 
near as I can tell he was totally disabled about thirty days of this time and par- 
tially disabled about thirty days. Th: company paid him seventeen dollars and 
fifty cents ($17.50) leaving a balance due him as near as I can tell of $57.50. 
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In other words, they were due him for one month disability and one month 
partial disability.” 

When these questions and answers are compared with the balance of the 
deposition and so considered, we are of the opinion that they were relevant and 
competent. It is apparent from the deposition that Henby was the physician 
who attended Holcomb during his illness, which began about July 3, 1930, and 
after a convalescence later recurred and continued through October and until 
about the first ot November; that he was totally disabled for about thirty days; 
that as attending physician Dr. Henby made reports of Holcomb’s illness to the 
appellant company and that said company had these reports in its possession 
at the time he testified and that he was unable to find copies of these reports in 
his files. In making these reports it is evident that he familiarized himself with 
the policy and that part of his testimony relative to the balance due by the 
company to Holcomb was not an expression of opinion but a statement of fact, 
to wit, that Helcomb had heen totally disabled for one month and partially dis- 
abled for another month and for this disability he had received the sum of 
$17.50, and that part of his answer stating that there was a balance due of 
$57.50 was but the result of a mathematical calculation. The terms of the policy 
provided that the insured should have $50 per month for total disability while 
confined to the home with a physician in attendance, and $25 per month where 
the insured is unable to perform his usual work but can go to a doctor’s office 
for treatment. 

[61 4. The appellant contends that “the most serious question for determin- 
ation in this case is whether or not on December 21, 1930, the date of the death 
of Charles E. Hoicomb, the policy which is the basis of this suit was in force.” 
Appellant takes the position that the policy was not in force because the prem- 
iums of $3.50 each, due November Ist and December Ist, had not been paid, and 
that this avoided the policy by the express terms of the same. 

It appears from a letter which was offered in evidence from the general 
agents of the appellant that it had received claim for sick benefit and that there 
had been some previous correspondence between it and Holcomb relative to the 
claim. This letter was dated October 13, 1930, and was for sickness beginning 
July 3d, but does not disclose when the sickness for which claim was made ter- 
minated: It does indicate, however, that a controversy had been going on re- 
garding the amounts due, but it “decided to allow disability benefit for 21 days 
partial, amounting to $17.50, deducting therefrom September and October prem- 
iums in the amount of $7 and enclosing claim voucher for the difference, $10.50.” 
‘This claim voucher was dated October 11, 1930, and recited that it was in full 
payment under the policy for the illness beginning on or about July 3, 1930. 
It is argued that the acceptance of this voucher exonerated the appellant from 
liability because, as it contends, there was no proof of any further illness. We 
do not so understand the testimony. Mrs. Copeland, the mother, stated that 
Holcomb was sick and under the care of Dr. Henby in October and to Novem- 
ber Ist, and in November was in a hospital. Dr. Henby testified positively that 
the periods of illness of which he made reports amounted to thirty days’ total 
and thirty days’ partial disability and that a part of this illness was as late as 
about November 1, 1930. The reasonable inference arises that a part of the 
disability of which report had been made was subsequent to that which was 
settled for by the voucher of October 11, 1930, and that for this illness no pay- 
ment has been made. That being true, there were funds sufficient in the hands 
of the appellant due Holcomb to keep his policy in force for the months of 
November and December, and it was the duty of the appellant to apply the 
amounts due Holcomb to the payment of the advance monthly premiums and 
thus prevent a lapse of the policy. Union Central Life Ins. Co. v. Caldwell, 68 
Ark. 505, 58 S. W. 355; American Nat. Ins. Co. v. Mooney, 111 Ark. 514, 164 S. 
W. 276; Pfeiffer v. Mo. State Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. 
L. R. 600; Continental Casualty Co. v. Baker, 181 Ark. 156, 25 S. W. (2d) 23. 

[7] There was no question raised as to whether or not Holcomb died as a 
result of the automobile accident, and that his death came within the provisions 
of the policy is not controverted; the sole defense being that the policy was 
void for nonpayment of premiums. As both parties asked for a directed verdict, 
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the judgment must be upheld as there seems to be substantial evidence to sup- 
port the same. 

[8] Another position taken by the appellant, which we were about to over- 
look, is that a demurrer which it filed to the complaint, and which was over- 
ruled, should have been sustained for the reason that the complaint was fatally 
defective in that it did not allege that the plaintiff or the deceased, Charles E. 
liolcomb, the insured, were residents of Pike county and failed to allege that 
the accident which caused his death occurred in Pike county, and thus lay the 
venue under section 6151, Crawford & Moses’ Dig. The question raised by the 
demurrer was that the complaint did not state facts to constitute a cause of 
action. Venue is no part of a cause of action, and it is not usual, nor does it 
seem necessary, to aver the facts showing it, but if so the defect could not be 
reached by general demurrer, but by special plea to the jurisdiction. Hughes v. 
Martin, 1 Ark. 455; Pullen v. Chase, 4 Ark. 210; Stone v. Bennett, 4 Ark. 71; 
Swinney v. Burnside, 17 Ark. 38. 

Upon rendition of the judgment the court heard testimony of reputable at- 
torneys relative to the amount to be assessed as attorney’s fees, and in view of 
the evidence and the nature of the case, we cannot say that the fee allowed was 
excessive. 

[9] The record is somewhat meager, but the reasonable inference may be 
drawn that demand upon the company for the amount of life indemnity was 
made, liability denied, and payment refused. It, therefore, was not necessary 
to make formal proof of loss and the provision of the policy providing for sixty 
days for filing proof of loss has no effect. The suit was not prematurely brought 
and the 12 per cent. penalty was properly affixed. 


We find no reversible error in the record, and the judgment must, there- 
fore, be affirmed. 


PRALLE v. METROPOLITAN LIFE INS. CO. No. 19862. 


Supreme Court of Illinois. Oct. 23, 1931. 
Rehearing Denied Dec. 2, 1931. 
178 Northeastern Reporter 371. 

8 INSURANCE. 


In action on accident policy, evidence held not to show agent had authority 
to make oral contract for accident insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 
9. INSURANCE. 


Oral contract for accident insurance of character claimed, held prohibited 
by statute (Cahill’s Rev. St. 1929, c. 73, pars. 467, 472). 
The oral contract sued on was one to insure plaintiff’s husband 
against accidents until and pending acceptance or rejection by insurer 
of an application for insurance and until issuance of policy, or until 
application was rejected. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
10. INSURANCE. 


That insurer’s general manager refused to sign application as approved, solely 
because applicant had died, did not entitle beneficiary to recover in action on 
oral contract. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Error to First Branch, Appellate Court, First District, on Appeal from 
Superior Court, Cook County; Hugo Pam, Judge. / 

Action by Mathilda Pralle against the Metropolitan Life Insurance Com- 


pany. Judgment for plaintiff was reversed by the Appellate Court, and plaintiff 
brings certiorari. 


Affirmed. ‘ 


Earl J. Walker, of Chicago, for plaintiff in error. 


Hoyne, O’Connor & Rubinkam, of Chicago, for defendant in error. 
Stone, J. 


This cause is here on writ of certiorari to review a judgment of the Ap- 
pellate Court reversing without remandment a judgment of the superior court 
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of Cook county in favor of plaintiff in error in the sum of $11,197.25 on an 
alleged contract of accident insurance. Plaintiff in error’s original declaration 
and the first two amended counts filed charge that defendant in error, through 
its agent, orally promised to insure John H. Pralle, husband of plaintiff in error, 
against accidents “until and pending acceptance or rejection by it of an applica- 
tion for insurance * * * and until the issuance of a policy by said defendant or 
until said application has been rejected by said defendant.” The declaration then 
charges the accidental death of John H. Pralle by a motor vehicle. To this de- 
claration, common counts were added. Pleas and replications thereto were filed. 
At the time of the trial, the plaintiff in error filed an additional count, alleging 
that on April 14, 1925, her husband, the deceased, entered into an oral contract 
of insurance with the defendant through its agent, Ernest Webber, who had 
apparent authority to make the contract; that this contract provided that the 
defendant would pay to the plainiff $10,000 in case John H. Pralle was acci- 
dentally killed at any time within one year from that date, and that the pro- 
position made by the defendant was accepted by Pralle and the annual premium 
of $63 was paid in full. Later another additional count was filed, wherein plain- 
tiff in error alleged the making of a contract between her husband and the 
defendant through its agent, Webber, by which, in consideration of the payment 
of the annual premium of $63, which was paid in full, the defendant “would 
write up and deliver within a reasonable time a policy dated and taking effect . 
for one year.” This count alleges that the agent at that time presented to Pralle 
a form of application which the latter signed but did not read and did not know 
the contents of it. To these various counts, a plea of general issue was filed, 
and special pleas alleging that the application was not approved and no policy was 
issued; denying authority of Webber to make the promises alleged in the de- 
claration; and alleging that the contract of insurance declared upon could not 
lawfully be issued under the statutes of the state of Illinois. At the close of 
plaintiff in error’s evidence, and at the close of all the evidence, defendant in 
error moved the court to instruct the jury to find the issues for the defendant. 
These motions were denied. The Appellate Court held, on review of the record, 
that the superior court erred in refusing to instruct the jury to find the issues 
for the defendant. 


[1, 2] This court may not weigh the evidence on controverted issues of 
fact, and, in reviewing the ruling of the Appellate Court on a motion to instruct 
the jury, the evidence tending to establish the plaintiff’s claim must be viewed 
in its light most favorable to that claim. The evidence on the part of plaintiff 
in error tends to show that the agent, Webber, visited Pralle at the latter’s home 
on the evening of April 15, 1925, and told him that if he would pay the total an- 
nual premium of $63, sign an application blank, and give Webber his age, he, 
Webber, would fill out the application, and that Pralle would receive the pro- 
tection of the insurance at once. Plaintiff in error’s witnesses testified that the 
premium was paid by check, and no receipt or other paper was delivered to 
Pralle at that time; that Webber said he did not have any “binding receipts” with 
him, but would bring one the next day. She also offered in evidence, as proving 
the authority of Webber to make such a contract of insurance, the instructions 
issued by the defendant in error to its agents. In these instructions, it ap- 
pears that the agent is told that “whenever possible the full premium should be 
collected with the application, and in such cases binding receipts should be issued 
to furnish immediate protection, subject, of course, to acceptance of application.” 
The instructions to agents also include the provision that the same binding re- 
ceipt that is used for ordinary life insurance should be used in connection with 
accident and health insurance. The agent is again told: “Every effort should be 
made to collect the full first premium when the application is written, and when 
this is done, the policy, if issued, will take effect from the date of the application 
* * * where the full first premium has been collected in advance and a binding 
receipt has been issued. However, the policy, when ready for delivery, must be 
delivered to the applicant irrespective of the state of his health at that time, as 
in such cases the insurance is effective from the date of the binding receipt and 
the insured is entitled to possession of the policy.” Plaintiff in error’s evidence 
is that no binding receipt was given Pralle. 


Defendant in error offered the testimony of the agent, Webber, who identi- 
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fied the application signed by Pralle and stated that he turned it, together with 
the premium paid, over to the defendant in error at its district office in Chicago. 
He testified that before the application was signed by Pralle, he, Webber, read 
the questions to him and wrote down the answers; that Pralle gave him a check 
for the premium, and that the witness gave him a receipt therefor, which he tore 
off the bottom of the application. A copy of a so-called “binding receipt” was 
introduced in evidence on the testimony of Webber that it was the same form 
of receipt as that given him to Pralle. This receipt bore the following lan- 
guage: “No insurance is in force upon the application unless and until a policy 
is issued thereon and delivered in accordance with its terms.” The application 
signed by Pralle was introduced in evidence. It also contains the above-quoted 
language. Ernest Ingram, district manager for defendant in error, testified that 
it was his business to go over the applications, and, if satisfied with the assistant 
manager’s report on them, would sign the application as manager, with the fol- 
lowing statement: “Application reviewed and recommended.” He testified that 
he reviewed this application and sent it in to the home office, but, before mailing 
it, he learned of Pralle’s death, and did not sign the statement recommending the 
issuance of the policy. - He testified that he had satisfied himself from the report 
of the assistant manager that the policy should issue, and that the only reason 
he did not sign the recommendation was that he had learned of Pralle’s death. 
It is not disputed that the policy was not issued. 

[3, 4] It appears that on appeal to the Appellate Court, plaintiff in error, 
who was appellee in that court, raised the point that the sufficiency of the evi- 
dence to sustain the verdict was not before that court because the bill of excep- 
tions showed no motion for a new trial and order overruling the same. Leave 
was asked and granted to file in that court an amended record containing an 
amended bill of exceptions and an order approving the same by the trial court. 
The Appellate Court. also granted plaintiff in error leave to file her bill of 
exceptions to the order of approval of the amendment by the trial court, and 
a motion to strike the amended bill of exceptions. This motion was denied, and 


it is here urged that the Appellate Court erred in permitting defendant in error 


to file an amended bill of exceptions, and in refusing to strike same. The ground 
of the objection to the amended bill of exceptions is, that no memorandum 
appeared in the clerk’s files, and no minute or memorandum appeared on the 
judge’s docket in the triaf court on which the order amending the bill of ex- 
ceptions could be based, but the same was ordered from the.memory of the 
judge. It appears, however, that in the common-law record of the judgment, the 
clerk had inserted the statement that a motion for new trial was made and de- 
nied, and that the defendant excepted thereto. While such a statement is not 
properly a part of the common-law record, it is sufficient as a minute or memo- 
randum on which an order amending the bill of exceptions could be based. Such 
an amendment can be made only when there is some memorandum, minute, or 
note of the judge, or something appearing in the records or files of the court, to 
show the facts justifying the amendment. Lindsey v. Rosen, 335 Ill. 402, 167 
N. E. 89. The statement of the clerk was sufficient’ for that purpose, and the 
Appellate Court did not err in refusing to strike the amended bill of exceptions, 
nor in weighing the evidence. 

[5-7] That court found that the weight of the evidence as to filling in the 
application signed by Pralle showed that the application was complete when 
signed. That question is therefore not open for review here. Had this been the 
only issue, the Appellate Court would have been required to remand the cause 
for a new trial. Mirich v. Forschner Contracting Co., 312 Ill. 343, 143 N. E. 846, 
33 A. L. R. 1. The bill of exceptions as filed shows, however, that at the close 
of plaintiff in error’s evidence, and at the close of all the evidence, a motion was 
made to instruct the jury for the defendant. This amounted to a demurrer to 
the evidence, and afforded authority to the Appellate Court to determine whether 
the evidence, taken with all reasonable intendments, when viewed in the light 
most favorable to the plaintiff’s claim, tended to support the cause of action 
laid in her declaration. Nelson v. Stutz Chicago Factory Branch, 341 III. 387, 
173 N. E. 394; Coal Creek Drainage District v. Sanitary District, 336 Ill. 11, 167 
N. E. 807. And this is so, though no motion for a new trial was filed. Pate v. 
Gus Blair-Big Muddy Coal Co., 252 Ill. 198, 96 N. E. 849; Yarber v. Chicago 
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& Alton Railway Co., 235 Ill. 589, 85 N. E. 928. That court on this issue held 
that the superior court should have instructed the jury to find for the defendant. 
The correctness of that holding is open for review here. 

[8] Plaintiff in error’s declaration appears to be based both on an oral con- 
tract for accident insurance and on a contract to deliver a policy within a rea- 
sonable time. Her counsel in his brief says that this is a case of a present oral 
contract for insurance, and is to be governed by principles applying to such con- 
tracts, and not to be confused with an action in tort for delay in delivering a 
policy. To this position, two points are presented for consideration: First, it 
is apparent from the record that the proof offered by plaintiff in error does 
not tend to sustain the claim that Webber was authorized to make oral con- 
tracts for accident insurance. Plaintiff in error offered in evidence the instruc- 
tions of the defendant in error to its agents, which, as we have seen, provided 
that, when the full amount of the premium was collected, he was to issue a 
binding receipt and the insurance was to take effect as of the date of receipt for 
such premium, “subject, of course, to acceptance of the application.” This was 
not proof that Webber had authority to make an oral contract for present 
insurance, but, on the contrary, showed that he did not have authority to make 
insurance contracts except by issuing a binding rececipt, which provided that 
there should be no insurance contract unless and until the policy was issued and 
delivered. This evidence also showed that the “only immediate protection” which 
he could offer was subject to acceptance of the application. It may be argued 
with force that such an agreement was really of no benefit to the insured, but 
resulted in taking his money for a period of time when no insurance was given 
him, but that fact does not show that Webber had authority to make an oral 
contract for present insurance. While the authority of an agent to make oral 
contracts for fire insurance has been frequently upheld in this state (Cottingham 
v. National Church Ins. Co., 290 Ill. 26, 124 N. E. 822; Milwaukee Ins. Co. v. 
Schallman, 188 Ill. 213, 59 N. E. 12; Firemen’s Ins. Co. v. Kuessner, 164 II. 
275, 45 N. E. 540), there is no holding in this state that such authority exists 
in agents selling health and accident insurance. In Thompson v. Life Ins. Co, 
104 U. S. 252, 26 L. Ed. 765, and Ivie v. International Life Ins. Co., 217 Ala 559, 
117 So. 176, on facts similar to those in the case at bar, it was held that a pres- 
ent contract for life insurance did not éxist. 

[9] As to the second point, counsel for defendant in error argue that, under 
the statute of this state relating to accident and casualty insurance companies, 
the agent thereof has no authority to make oral contracts for insurance. Section 
1 of that act (Cahill’s Rev. St. 1929, c. 73, par. 467), provides that on and after 
the first of January, 1916, no policy of insurance against loss or damage from 
sickness or bodily injury or death of the insured by accident shall be issued or 
delivered to any person in this state until a copy of the form thereof and of 
the classification of risks, and the premium rates pertaining thereto, shall have 
been filed with the insurance superintendent. Section 6 of the same act (Cahill’s 
Rev. St. 1929, c. 73, par. 472), provides: “No policy of insurance provided for 
by this Act shall be issued, except upon the signed application of the person or 
persons sought to be insured. Any information or statement of the applicant 
shall plainly appear upon such application in the form of Interrogatories by the 
insurer, and Answers by the applicant. A correct and complete copy of the 
application shall be attached to or endorsed on the policy when delivered, and 
unless so attached, or endorsed, the contents of such application, or any part 
thereof, shall not be admitted in evidence on behalf of the insurer for any pur- 
pose whatsoever.” It is not contended that the alleged oral contract between 
Pralle and defendant in error made by Webber, its agent, differed in its terms 
from that provided by the statutory form of standard policy, and, indeed, no 
accident insurance company is authorized to make insurance contracts except 
under the provisions of the act above referred to. That act provides a standard 
form of policy. It seems clear, therefore, that it is the intent and purpose ot! 
that act that oral contracts for accident and casualty insurance of the character 
here claimed are prohibited. 

[10] Counsel for plaintiff in error earnestly argues, however, that defendant 
in error’s evidence shows that its general manager, Ingram, had, in fact, ap- 
proved the application and had refused to sign it as approved solely bebcause 
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Pralle had died. What force these facts might have were this a case in equity 
to compel the delivery of a policy, we are not called upon here to decide. This 
is an action at law based on a claimed breach of an oral contract. Whether the 
facts shown in evidence bind the defendant in error in good faith to issue the 
policy is a question not here. 

We are of the opinion that the superior court should have instructed the 
jury to find the issues for the defendant in error, and that the Appellate Court 
did not err in so holding. The judgment of the Appellate Court is therefore 
affirmed. 

Judgment affirmed. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. METCALF. 
Court of Appeals of Kentucky. Oct. 20, 1931. 
Rehearing Denied Nov. 24, 1931. 
42 Southwestern Reporter (2d) 909. 
1, INSURANCE. 

Generally, policy should be construed in favor of insured so as not to defeat 
indemnity intended by both parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2INSURANCE. _. 

Language of policy is to be construed so as to effectuate the insurance and 
not to defeat it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. : ; 
Ambiguous expressions in policy are to be construed in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. ' 5 

Insurance contracts will be construed strictly against insurer and liberally in 
favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 4 

Term “automobile” is presumed to have been used in indemnity provision of 
accident policy in its common, general, and popular sense, in absence of proof to 
the contrary. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

6. INSURANCE. 

Closed milk delivery truck driven by insured, at time of fatal accident, 
returning home after pleasure drive, held a “private motor driven automobile” 
within indemnity provisions of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

8. INSURANCE. 

Construction of phrase “private motor driven vehicle” within indemnity 
provision of accident policy, not depending on any disputed facts, held for court. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, McCracken County. 

Action by Lou E. Metcalf against the Life & Casualty Insurance Company of 
Tennessee. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

L. 3. Alexander, of Paducah, for appellant. 

C. C. Grasham and Roy G. Garrison, both of Paducah, for <ppellee. 

RICHARDSON, J. 

Ray Metcalf was the son of J. T. Metcalf, who was a dair;man residing in 
McCra ken county, Ky. Ray was in the employment of his father. On Septem- 
ber 23, 1929, the appellant issued and delivered to Ray a policy, known as its 
Industrial Travel & Pedestrian Policy,” insuring his life against accidental death, 
resulting under the certain conditions set forth in the policy. His mother, the 
appellee. was the designated beneficiary. While the policy was in force and effect, 
he was operating en the public highway a truck used by him as an employee of 
his father for delivery to customers of dairy products at Paducah, Ky. 
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On the day of his death he had made a delivery with the truck. After so 
doing, and while still operating it, he went to the home of Elizabeth Harris, 
arrived there about 5:30 p. m., remained about. fifteen minutes, when he and Miss 
Harris, in the truck, went to a store about one-half mile from her home “to get 
some cigarettes and coca-cola.” After securing them, they went “pleasure driving,” 
returning to her home within half an hour after their departure. She remained 
at her home; Ray, driving the truck, went alone on his way home. On the road 
leading to his home, and when within a half mile of it, a collision occurred 
between his truck and another one on the highway, injuring him, from which 
he immediately died. The truck he was operating at the time was a one and one- 
half ton Ford, with a closed body. The back of it was closed, with doors in the 
rear; a cab on the front with doors to it; the doors of the cab were off and 
inside of the truck at the time. 

An issue was formed by appropriate pleadings, the evidence heard, and, at the 
conclusion of the evidence, on her motion, the court gave to the jury a peremptory 
instruction to find for the appellee, which was accordingly done. A judgment 
was entered in her behalf for the sum of $1,000, the amount of the policy. 

The appellant appeals, and insists that the policy does not embrace the type 
of vehicle in which deceased was riding at the time he was killed; that the 
“truck” was not a “private motor driven automobile,” within the meaning of the 
policy. 

The language of the policy directly involved, and which we are called on to 
consider and to construe, is: “If the insured shall by the collision of or by any 
accident to any passenger car, passenger steamship; * * * or by the collision of 
or by any accident to any private horse drawn vehicle, or private motor driven 
automobile in which insured is riding or driving; * * * Subject to all its terms 
and conditions, this policy is extended to cover telegraph or other messenger boys, 
if injured on the street while attending to the duties of his employment, whether 
standing still, walking or riding, and also extended to cover truck drivers, taxi 
cab drivers, street car motormen, while engaged in the line of their employment 
in actually driving or operating a public conveyance.” 

Only one question is presented to be determined, viz.: Was the Ford truck “a 
private motor driven automobile” within the meaning of the policy, considering 
its use and the purpose of its use prior to, and at the time of, the collision and 
death of the insured? 

In the construction of an insurance policy in addition to the rules of 
construction which obtained in the construction of other contracts, other certain, 
definite, fixed rules of construction have been adopted, and are applied by the 
courts in order to ascertain the ultimate intent and purpose, from its own language, 
of the policy to make assured, to protect and safeguard, the rights of the 
assured as well as the rights of the insurer. These general rules appear to be 
uniform throughout the different jurisdictions. Niagara Fire Insurance Co. v. 
Mullins, 218 Ky. 473, 291 S. W. 760. 


[1-4] Some of these general rules may be stated thus: The policy should 
be construed in favor of the insured so as not to defeat a claim of indemnity, 
which he intended to secure, and which the insurer intended that he should have 
by virtue of its policy in case of injury or death, coming withtin the limits of 
its language. Spring Garden Ins. Co. v. Imperial Tobacco Co., 132 Ky. 7, 116 
S. W. 234, 20 L. R. A. (N. §.) 277, 136 Am. St. Rep. 164; Benefit Ass’n of Ry. 
Employees v. Secrest, 239 Ky. 400, 39 S. W.(2d) 682. Its language is to be 
construed so as to effectuate the insurance and not so as to defeat it. North 
River Insurance Co. v. Dyche, 163 Ky. 271, 173 S. W. 784. It should be given a 
practical and rational construction, one consistent with reason and common fairness 
rather than one that tends to defeat it, if the terms of the instrument will fairly 
and justly permit it. Benefit Ass’n of Ry. Employees v. Secrest, supra. Phrases 
or words of ambiguous, doubtful, or equivocal meaning, appearing in the policy, 
are to be construed in the insured’s favor. General Accident, Fire & Life Assur. 
Corp. v. Louisville Home Tel. Co., 175 Ky. 96, 193 S. W. 1031, L. R. A. 1917D, 
952. If practical, such construction thereof should be given it as to cover the 
subject-matter. Firemen’s Ins. Co. v. Yarbrough, 234 Ky. 525, 28 S.W.(2d) 771. 
Another one of universal application is that: “A contract of insurance will be 
construed strictly against the insurer and liberally in favor of the insured. 
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Etna Ins. Co. v. Jackson, Owsley & Co., 16 B. Mon. 242. They are fundamen- 
tally based upon the fact that the language therein was carefully and intentionally 
chosen, and used in the policy by the insurer, in the absence of the insured, 
with the intent and for the exclusive purpose of protecting itself against claims 
arising in the future by reason of its contract of insurance, and that the insured 
had no opportunity of examining it before it was delivered to him. 

[5] With these applicable and controlling rules in mind, we shall interpret 
and determine in the light of the proven facts the meaning of the phrase, “Private 
motor driven automobile” in the connection and in the sense in which it is found 
in the policy. It is presumed that the word “Automobile” was used, and that it 
was intended by both the insurer and the insured to be construed, according to 
the commonly and generally accepted sense and meaning thereof, in the absence 
of an allegation and proof to the contrary. It was a general rule at common 
law “that all words and phrases should be construed and understood according 
to the common and approved usage of language but technical words, phrases and 
such others as may have acquired popular and appropriate meaning should be 
construed and understood according to such meaning.” This common-law rule 
has been carried into our statutes for the purpose of controlling the court in its 
construction of other statutes. Section 460, Ky. Statutes. 

No authority, logic, or reason can be offered against applying it in the inter- 
pretation and construction of an insurance policy. 

It is apparent that the purpose of the policy was to insure the insured against 
the result of a collision while riding in a “private motor driven automobile.” 
This is not disputed by the appellant. 

[6] The abs«nce from the policy of express, unequivocal language expressly 
excluding “a track” by appropriate words saving itself from liability to the in- 
sured where a collision occurs while riding in a “private motor driven,” or self- 
propelled vehicle, other than an “automobile” used for pleasure or transporting 
passengers, tends to convince the mind that by its use of the word “automobile” 
it did not thereby exclude “a private motor driven” truck. It is apparent that 
the word “automobile” was selected and used in the policy in its common, 
general, and popular sense. It is defined by text-writers and the courts to mean 
a self-propelled vehicle or carriage for the transportation of persons or property 
whose operation is not confined to a fixed track. 

Berry on Automobiles (4th Ed.) § 3, p. 3, says: “The term ‘automobile’ as 
used in this work may be defined as a self-propelled vehicle or carriage for the 
transportation of persons or property and whose operation is not confined to a 
fixed track”—citing Bonds v. State, 16 Ga. App. 401, 85 S. E. 629; Christy v. 
Elliott, 216 Ill. 31, 74 N. E. 1035, 1 L. R. A. (N. S.) 215, 108 Am. St. Rep. 198, 3 
Ann. Cas. 487; McIntyre v. Orner, 166 Ind. 57, 76 N. E. 750, 4 L. R. A. (N. S.) 
1130, 117 Am. St. Rep. 359, 8 Ann. Cas. 1087; Baker v. Fall River, 187 Mass. 
53, 72 N. E. 336. 

In Blashfield’s Cyclopedia of Automobile Law, vol. 1, p. 1, it is said: “The 
word ‘automobile’ as the term is used in this work, and as it is generally under- 
stood, is a vehicle for the transportation of persons or property on the highway, 
carrying its own motive power and not operated upon fixed tracks”—citing 
Bethlehem Motors Corp. v. Flynt, 178 N. C. 399, 100 S. E. 693. 

In Babbitt’s “Law Applied to Motor Vehicles” (3d Ed.) § 2, p. 2, it is stated: 
“The word ‘automobile’ commonly includes a taxicab, and is sufficiently com- 
prehensive to include auto trucks, whether or not used for hire”—citing Kellaher 
v. Portland, 57 Or. 575, 110 P. 492, 112 P. 1076. 

In Bouv. Law Dict. (Rawle’s 3d Rev.) “Automobile” is defined as: “A vehicle 
for the carriage of passengers or freight propelled by its own motor.” 

The New International Encyclopedia defines “‘Automobile’ as a generic 
name which has been adopted by popular approval for all forms of self pro- 
pelling vehicles upon highways or streets for general freight and passenger ser- 
vice”-—citing Kellaher v. Portland, supra. 

‘Automobile’ means a vehicle designed mainly for transportation of persons 
n highways, equipped with an internal combustion, hydrocarbon vapor engine, 
which furnishes the motive power and forms a structural portion of the vehicle. 
Secondarily, it is used as synonymous with ‘motor vehicle,’ denoting a vehicle 
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moved by inanimate power of any description, generated or stored within it, and 
intended for the transportation of either goods or persons.” American-La 
France Fire Engine Co. v. Riordan (C. C. A. N. Y.) 6 F. (2d) 964, 968. 

See Huddy on Law of Automobiles, p. 2. 

[7] It is our conclusion that the word “automobile” is the general name 
adopted by popular approval of all forms of self-propelling vehicles for use 
on the highways and streets, and our application of it herein is in harmony with 
the definitions, supra. 

[8] Its construction, not depending upon any disputed facts, was for the 
court and not the jury. Johnson v. Edwards, 230 Ky. 485, 20 S. W. (2d) 76; 
Harlan Fuel Coal Co. v. Wiggington, 203 Ky. 546, 262 S. W. 957. 

Wherefore the judgment is affirmed. 


RICHARDSON v. AMERICAN NAT. INS. CO. No. 13802. 
Court of Appeal of Louisiana. Orleans. Nov. 3, 1931. 
1. INSURANCE. 

Irrespective of codal article, contracting parties can stipulate for perform- 
ance of contract by agreed hour on certain day, and law will take cognizance of 
fractions of day in such case (Rev. Civ. Code, art. 2057). 

Rev. Civ. Code, art. 2057, provides that where a term is given or 
limited for the performance of an obligation, the obligor has until sun- 
set of the last day limited for its performance to comply with his obliga- 
tions, unless the object of the contract cannot be done after certain hours 
of that day. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Policy, providing for commencement and ending at noon and for grace 
period of five days, lapsed for nonpayment at noon rather than 6 p. m. (Rev. 
Civ. Code, art. 2057). 

Policy provided for insurance from 12 o’clock noon of the day the 
contract was dated, until 12 o’clock noon of another date, and for further 
periods stated in renewal receipts and for a period of five days of grace 
for the payment of any renewal premium, but that if payment of any 
renewal premium were made after the grace period had expired, neither 
insured nor the beneficiary should be entitled to recover for any acciden- 
tal injury sustained between the date of such expiration and 12 o’clock 
noon of day following the date of such renewal payment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 

That insurer habitually accepted delinquent premiums under accident policy 
providing that payment of overdue premiums revived policy did not estop in- 
surer to claim suspension by tardy payments. 

Insurer was not estopped, since under terms of policy all that was 
necessary to effect the revival was the payment of past-due premiums, and 
the effect of such revival was fixed by the terms of the policy, so that 
the insured could not be said to have been misled by the insurer’s accept- 
ance of delinquent premiums, for the policy did not require a submission 
to some designated officer of the insurer company for revival and the 
indorsement of revival on the face of the policy, but merely the payment 
of money, and the acceptance of premiums in arrears was in accord, 
rather than inconsistent, with the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

5. INSURANCE. 


Accident policy providing for ten-day suspension of liability after arrear 
premiums were paid held not against public policy. 

Provision for 10-day suspension of liability after arrear premiums 
were paid, was not against public policy, as against the contention that, 
where payments were very late, the insured was paying for protection and 
not getting it, as, where the payment was 20 days late, the insured was 
not covered for the month at all, but was required to pay the full 
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premium, so that such a clause in the policy would tend to cause the in- 
surer to encourage delinquency. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 
Suit by Mary Richardson, widow of George Richardson, against the Ameri- 
can National Insurance Company. Judgment for defendant, and plaintiff ap- 
eals. 
Affirmed. 

Weiss, Yarrut & Stich, of New Orleans, for appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

Hicerns, J. 

The beneficiary of an accident and health insurance policy brings this action 
to recover its face value, certain accruals, attorney’s fees, and penalties. 

Defendant filed exceptions of no right or cause of action on the ground 
that from the face of the record it appeared that the accidental injury and death 
of the insured occurred at 4:45 p. m. on February 20, 1929, and, therefore, after 
the policy had lapsed and the liability of the defendant had been suspended, at 
12 o’clock noon, standard time, February 15, 1929, under the express terms and 
conditions of the contract, for nonpayment of the premiums due at that time, 
and also after the expiration of the five-day grace period, which ended at 12 
o'clock noon, standard time on February 20; 1929, as also expressly provided in 
the policy. 

In a supplemental petition the plaintiff then filed a plea of estoppel on the 
ground that the defendant’s conduct and custom, in accepting delinquent prem- 
iums as late as fifteen days after they were due for a period of four years, pre- 
eluded defendant from asserting the suspension and forfeiture clauses of the 
policy. The plaintiff further urged that the five-day grace period did not expire 
until sunset, or 6 p. m. February 20, 1929, under the provisions of article 2057 of 
the Revised Civil Code; that the deceased, having died at 4:45 p. m. February 
20, 1929, his death took place while the policy was in full force and effect. 

The learned judge a quo sustained the exceptions and the plaintiff has ap- 
pealed. . 


From the aliegations of the original and supplemental petitions the policy, 
premium receipt books, and certain admissions which were made for the purpose 
of trying the exccptions, we find the following facts: 


The defendant is in the industrial life insurance business issuing policies for 

sums of $500 and less, in consideration of weekly and monthly premiums. These 
policies provide weekly cash dividends for disability caused by sickness, or ac- 
cident, and for death benefits. On January 13, 1925, the defendant insured 
Thomas Richardson, the deceased, under one of its policies in consideration of 
the payment of $2 cash as a policy fee and a monthly premium of $1.95, payable 
in advance. Plaintiff, the mother of the insured, was designated as beneficiary. 
The policy provided that is the event of accidental death of the insured the 
beneficiary would be entitled to the principal sum of $500, plus an accrual of 10 
per cent. added to the principal for each consecutive year’s renewal. The peti- 
tioner alleged that the policy was renewed and all of the premiums paid for 
five consecutive years, and claimed that the face value of and accruals, under 
the policy, together with double indemnity and attorney’s fees were due her as 
beneficiary. 
_ The premium was due on or before the 15th of each month, but for prac- 
tically four years it was paid tardily from three to fifteen days each month, 
without protest or objection by the company. These payments were accepted 
by the company and the premium receipt books show under each amount that 
they were “accepted only subject to the conditions of the policy.” The deceased 
was fatally shot at 4:45 p. m., February 20, 1929, and died immediately. The 
premium due at 12 o’clock noon, February 15, 1929, was not paid until February 
22, 1920, or two days after the assured’s death. Upon learning that the assured 
had died previous to the payment of the last premium, the company tendered 
the re'urn of the money, which the plaintiff refused to accept, and it was de- 
Posite’ in the registry of the court. 
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The pertinent. parts of the clauses of the policy over which this controversy 
arose, and which we are called upon to interpret and construe, are as follows: — 

“In consideration of the payment in advance of a policy fee of Two 
Dollars and a premium of $1.95 does hereby insure Thomas Richardson, subject 
to all the condiaons herein contained and endorsed hereon, from 12:00 o'clock 
noon, standard time, of the day this contract is dated, until 12:00 o’clock noon, 
standard time, of the 15th day of February, 1925, and for such further periods, 
stated in the renewal receipts, as the payment of the premium specified in said 
application will maintain this policy and insurance in force, against death or 
disability. * * *” 

(2) “A period of five (5) days of grace is allowed for the payment of any 
renewal premium, during which the policy shall be maintained in full force and 
effect in accordance with its terms, but if the payment of any renewal premium 
is made after the grace period of the policy has expired neither the Insured nor 
the Beneficiary shall be entitled to recover for any accidental injury sustained 
between the date of such expiration and 12:00 o’clock noon, Standard time, of 
the day following the date of such renewal payment; or for any illness originat- 
ing or death occurring before the expiration of ten (10) days after the date of 
such renewal payment.” 

(3) “If default be made in the payment of the agreed premium for this 
Policy, the subsequent acceptance of a premium by the Company or by any of 
‘ts duly authorized agents shall reinstate the Policy, but only to cover accidental 
injury thereafter sustained and such sickness as may begin more than ten days 
after the date of such acceptance.” 

We shall first discuss the issue with reference to the five-day grace period. 
Learned counsel for the plaintiff argues that since this clause of the policy does 
not specifically provide that the five-day grace period shall expire at 12 o'clock 
noon, standard time, February 20, 1929, that, under the provisions of article 2057 
of the Revised Civil Code, the plaintiff had until sunset, or 6 o’clock, February 
20, 1929, to pay the premium, and therefore, the deceased having been acciden- 
tally killed at 4:45 p. m. of that evening, the policy was still in full force and 
effect. Counsel further says that this clause of the contract is susceptible of 
two constructions—that is, that the five-day grace period ended at 12 o'clock 
noon standard time on February 20, 1929, or at sunset, 6 o’clock p. m. February 
20, 1929,—and, therefore, the clause is ambiguous, and that the ambiguity must 
be resolved against the insurance company, which wrote and furnished the 
policy under the well established rule of interpretation and construction. 

Defendant’s able counsel replied that the provision cannot be isolated from 
the other clauses in the policy and must be construed in connection with and in 
the light of them, and that expiration of the grace period is definitely fixed at 
12 o’clock noon, standard time, February 20, 1929, by the provisions of the policy. 

Articie 2057 of the Revised Civil Code of Louisiana reads as follows: 

“Where a term is given or limited for the performance of an obligation, the 
obligor has until sunset of the last day limited for its performance, to 
comply with his obligations, unless the object of the contract can not be done 
after certain hours of that day.” 


It appears that there was no corresponding article in either the Code 
Wapoleon or the later Code Civil. A research of the French commentators failed 
to reveal any statement or doctrine which might have been responsible for the 
article’s origin. Unless the research has been faulty, this article was not derived 
from the Civil Law. Investigation of the common-law authorities was more 
fruitful, revealing a doctrine similar to that announced by the article of the 
Code; the essential difference between the common-law rule and the codal pro- 
vision being that the article of the Code allows performance until sunset, while 
the common-law permits performance until midnight. It may be, as was sug- 
gested by counsel for defendant, that the theory of this article of the Code was 
taken from the common law and introduced into our Civil Code through the 
medium of Edward Livingston, who blended the features of the common-law 
contracts with the civil law of contentional obligations. 


The common-law doctrine is stated in 26 Ruling Case Law, at page 734, 
as follows: 
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“So where one is given a stated number of days in which to perform an 
act, he may perform at any time up to the midnight of the last day.” 

But this seems to be only the general rule, for we also find the statement 
(26 Ruling Case Law, p. 736) that: 

“The general rule that the law knows no fractions of a day is true only sub 
modo, and in a limited sense, where it will promote the right and justice of the 
case. It is a mere legal fiction, and therefore, like all other fictions, is never 
allowed to operate against right and justice, and there are many decisions which 
hold that fractions of a day will be taken into account in the computation of 
time, when, from the nature of the case, justice demands that that be done.” 
Continuing on the subject, it is further stated (26 Ruling Case Law, p. 737) 
that : 

“And where the parties to a contract stipulate for the performance of the 
contract by an agreed hour on a certain day the law in such case will take 
cognizance of the fractions of the day.” 

Bearing in mind that the common-law general rule is identical with article 
2057, except that under the common law the obligor has until midnight, rather 
than sunset, for a performance, we note that in the case of Edington v. Michigan 
Mutual Life Insurance Co., 134 Tenn. 188, 183 S. W. 728, where the policy was in 
effect from 12 o’clock noon, September 22, 1905, and ran for nine years, the Ten- 
nessee Supreme Court held that the policy expired at 12 o’clock noon, September 
22, 1914. 

In Matthews v. Continental Casualty Co., 78 Ark. 81, 93 S. W. 55, the facts 

were that defendant insured the life of plaintiff’s intestate against accidents. oc- 
curring “within one year from 12 o’clock noon, standard time, of the date of the 
policy, which was the 11th day of December, 1902.” Just as in the case at bar 
the days of grace expired in five days and the language “12 o’clock noon” was 
not mentioned in the grace proviso, so in the cited case the policy did not speci- 
fically state that it expired at “12 o’clock noon,” December 11, 1903, but only 
“within one year from 12 o’clock noon,” December 11, 1902. The same argument 
was made that is now made here, that the law does not regard fractions of days 
—the only difference being that in the cited case plaintiff was contending that 
the policy expired at midnight, whereas here it is contended that it expired at 
sunset. The court overruled this contention in the following language: 
_ “The defendant insured Ivan I. Matthews against accidents occurring ‘with- 
in one year from 12 o'clock noon, standard time, of the date of the policy, which 
was the 11th day of December, 1902.’ The accident to Matthews happened on the 
llth day of December, 1903, at 4:30 o’clock in the afternoon. Did the defendant 
insure Matthews against this accident? This is the only question in the case. 

“The parties to the contract of insurance agreed and stipulated when the 
year should begin. They had the right'to fix the time and did so. The contract 
is valid, and must be enforced according to its terms. The accident did not 
occur within the year so fixed, and plaintiff cannot recover.” 

_In the case of Troy Automobile Exchange v. Home Insurance Co., 102 
Misc. Rep. 331, 169 N. Y. S.. 796, 798, the facts were that the defendant had 
issued to plaintiff a policy of insurance covering theft risks on a number of 
automobiles. The policy itself was for a very short time, but, like the present 
one, was kept alive by the “renewals” or payments of the renewal premiums. On 
the face of the policy appeared the provision that the risk would run from 12 
o'clock noon, standard time, of blank date, to 12 o’clock noon of the other blank 
date. The renewal certificates, like the provision covering the grace period in the 
case here, did not use the language “12:00 o’clock noon, standard time,” but each 
merely covered the risk from the 30th of one month to the 30th of another. 

_ The car in question was stolen on August 30, 1913, and the defendant pre- 
dicted its defense upon the language of the certificate covering this period “from 
August 30th, to September 30th, 1913,” contending that the certificate of re- 
newal did — cover the 30th of August, but excluded it. To this contention the 
court repliec . 

“The defendant, however, insists that the insurance kept in force by certifi- 
cate No. 10 runs from August 30 to September 30, 1913, and therefore, admit- 
ting the date of the theft to be August 30th, it is not included within the terms 
of the contract, because the word ‘from’ would not include August 30th, or any 
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part thereof, but would begin the next day; but the certificate must be construed 
in the light of the policy under which it was issued, and reading both together as 
we must, it is clear that the insurance was from noon of the 30th of August to 
noon of the 30th of September.” 

In the case of Tufts v. Carradine, 3 La. Ann. 430, 431, where the question of 
priority among attaching creditors was involved, our Supreme Court said, in inter- 
preting article 2057 of the Revised Civil Code (then article 2052 of the 1825 
Code) : 

“It has been repeatedly held that, the general rule that the law admits of 
no fractions of a day, is a mere legal fiction; that it is subject to numerous ex- 
ceptions; and that, whenever it becomes necessary to determine who of several 
persons has a priority of right, time may be distinguished with accuracy. In the 
case of Callahan v. Hallowell, 2 Bay (S. C.) p. 9, the court said that: ‘Time is 
in its nature essentially divisible from years down to hours and minutes: a min- 
ute therefore will give priority as essentially in point of time, as a year or a 
day.’ The court, in its opinion, refers to the case of Combe v. Pitt, 3 Burr. 
Rep. 1423, 1434, in which Lord Mansfield said: ‘But though the law does not in 
general allow of the fraction of a day, yet it admits it in cases where it is 
necessary to distinguish. And I do not see why the very hour may not be so 
too, when it is necessary, and can be done; for it is not like a mathematical point, 
which cannot be divided.’ ” 

See also Wittenberg v. Trautman, 3 La. App. 787. 

[1] From the foregoing authorities we conclude that, under both the com- 
mon law and the codal article, contracting parties have the right to stipulate for 
the performance of the contract by an agreed hour on a certain day and the 
law in such case will take cognizance of the fractions of the day. 

[2] Does the contracct in question contain such a stipulation? 

Returning to the provisions of the policy, it clearly appears that it was the 
intention of the parties to have the policy commence and end at 12 o'clock noon, 
standard time, and not at sunset, or 6 p. m, or any other time. The policy 
specifically provided that it should commence at 12 o'clock noon, standard time, 
on January 13, 1925, the date on which it was issued, and end at 12 o'clock noon 
on February 15, 1925, “and for such further periods stated in the renewal re- 
ceipts.” The renewal receipts state that payment was accepted “only subject to 
the conditions of the policy.” 

Plaintiff concedes that the premium was due at 12 o’clock noon on February 
15, 1929. The very provision of the policy upon which plaintiff is forced to rely 
to defeat a lapse of the policy stipulates that in the event of any premium being 
paid after the lapse of the policy, neither the beneficiary, nor the insured, shall 
be entitled to recover for an accident sustained between such lapse and 12 o’clock 
noon of the day following the payment of the renewal premium. The argument 
of plaintiff’s attorney is predicated upon only a few words of the clause in ques- 
tion, which he attempts to isolate from the language of the balance of the clause 
and the other clauses in the policy. To accept this interpretation would be to 
give the plaintiff not only five days’ grace, but five days, four hours, and forty- 
five minutes. We do not believe that this was contemplated by the parties and that 
the language in question must be interpreted in connection with the remainder of 
the clatise and also the other provisions of the policy, which, as a whole, show 
that the policy commenced and ended at 12 o’clock noon, whether it was ter- 
minated upon the expiration of the term or upon the termination of a renewal 
period, or upon the termination of the grace period. All of the periods of time 
in the policy are based upon 12 o’clock noon. We find no uncertainty or am- 
biguity or conjecture in the language of the policy on this point. 

[3, 4] We shall now pass to a consideration of the plea of estoppel. 

In a late authority on the subject of insurance, 6 Couch’s Cyclopedia of In- 
surance Law, § 1375, pp. 4939, 4940, we find the following: 


“* * * So, a provision that in case of a lapse of an insurance, policy for 
nonpayment of premiums the insurer shall not be liable for death of insured for 
any cause for a specified period after reinstatement, although the arrearage 1S 
fully paid up, is valid, and prevents recovery where death occurs during such 
period. Similarly, acceptance of an overdue premium sufficient to work a revival 
or reinstatement does not affect a waiver of the provision limiting liability to 4 
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return of premiums in case of death from disease contracted during the specified 
period after revival. * * * ” 

See, to the same .effect, 4 Cooley’s Briefs on Insurance (2d Ed.) p. 3800 et 
seq. 
In Denton v. Provident Life & Accident Insurance Co., 238 Ky. 26, 36 S. W. 
(2d) 657, 659, the Court of Appeals of Kentucky had occasion to pass upon a 
plea of estoppel where the policy embodied the identical provision here in question. 
The organ of the court stated: 

“ * * * The whole transaction was simply a reinstatement of a lapsed policy 
subject to\ the conditions attendant upon a reinstatement set out in the policy, 
which appellant knew or of which he was charged with knowledge. The condi- 
tion upon which the policy was reinstated was that it should not cover any ill- 
ness which began less than 10 days after the acceptance of the premium, and as 
appellant’s illness began within that time, it was not included within the indem- 
nity provided for by the policy. See American National Insurance Co. v. Otis, 
122 Ark. 219, 183 S. W. 183, L. R. A. 1916E, 875.” 

In American National Insurance Co. v. Otis, 122 Ark. 219, 183 S. W. 183, 
184, L. R. A. 1916E, 875, 876, it was said: 

“We know of no ground of public policy which forbids an insurance com- 
pany from including the above as one of the conditions upon which its policy 
holders who are ‘out of benefit’—i. e., who have been suspended for nonpayment 
of premium—may be reinstated, nor is there any ground of public policy for- 
bidding the policy holder from accepting the renewal of the policy and reinstate- 
ment upon these conditions. In the absence of some statute or some well-re- 
cognized ground of public policy forbidding such conditions, the parties have a 
right to make them and are bound by them. See Conway v. Minn. Mut. Life 
Ins. Co., 62 Wash. 49, 112 P. 1106, 40 L. R. A. (N. S.) 148. * * * 

“So the case we have here is not one of waiver of forfeiture or estoppel by 
conduct, but it is the simple case of enforcing a contract that the parties have 
made. As was said by Wheeler, J., speaking for the Supreme Court of New 
York, in Greenwaldt v. United States Health & Accident Ins. Co., 52 Misc. Rep. 
353, 102 N. Y. S. 157, 158: ‘While the courts have been reluctant to permit in- 
surance corporations to avoid their policies through forfeiture clauses, I find no 
case in which they have made a new or different contract from that which was 
entered into between the parties. This is not the case of an insurance company 
avoiding its policy. It is an effort to make it liable under conditions which it 
was agreed should not constitute a liability.’ ” 

The identical question presented by plaintiff’s second contention was decided 
adversely thereto in Taylor v. Latin-American Life & Casualty Insurance Co., 
La. 740, 741, 94 So. 375, where the policy sued upon contained the following 
anguage : 

“This policy, if void for nonpayment of premiums due, shall be deemed to 
have lapsed at the noon hour, central standard time, on the day when said 
premium became past due, but may be conditionally revived upon proper appli- 
cation and the payment of all revival arrears, but only to include or cover the 
effects of such injury or disease as shall be received or contracted after the 
expiration of the revival period of twenty-eight days, beginning at the noon hour, 
central standard time, of the day said application and revival arrears shall be 
received by an officer of the company, at the home office. * * *” 

The court held: 


“Plaintiff, however, contends that defendant is estopped to deny liability under 
the policy, because not only did the latter accept the premiums mentioned, but on 
other occasions, after the policy had lapsed, accepted those then due and in 
arrears, and that the effect of its having done so was to keep the policy, so long 


as there were no premiums due and unpaid, in full force and effect, in every 
Particular, as if it had never lapsed. 


“We think, however, that the payments must be deemed to have been made 
ccepted under those provisions of the policy relating to reinstatement. By 
ng them, defendant did not give the insured to understand that the 28-day 
peti. was waived. In the absence of anything to the contrary, the insured was 
Jusi'red only in believing that the payments were accepted under the terms of 
the |.clicy, which fixed the effect of receiving them.” 


and 
accent 
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The doctrine of Taylor v. Latin-American Life & Casualty Insurance Co., 
supra, is followed unanimously by the courts of all American jurisdictions. See, 
to this effect, American National Insurance Co. v. Gallimore (Tex. Civ. App.) 
166 S. W. 17: Honea v. American Council, No. 27, J. O. U. A. M., 139 Tenn, 
21, 201 S. W. 127; Bienhoff v. North American Insurance Co., 153 Minn 24i, 
190 N. W. 63; Ward v. Merchants’ Life & Casualty Co., 139 Minn. 262, 166 N. W. 
221; Hope v. Travelers’ Protective Association, 130 4 Cy. ae. 1226S; B45: 
O’Brien v. Brotherhood of the Union, 76 Conn. Be oe 577; Greenwaldt v. 
United States Health & Accident Insurance Co., 52 Misc. Rep. 353, 102° N. ¥. S. 
157; Alters v. Journeyman Bricklayers’ Protective Association, 43 Wkly. Notes 
Cas. (Pa.) 336; Union Central Relief Association v. Thomas, 213 Ala... . 
106 So. 133; and Young v. Aeolian Council No. 17, 59 Pa. Super. Ct. 174; Crosby 
v. Vermont Accident hesueaiine Co., 84 Vt. 510, 80 A. 817; National Life & 
Accident Insurance Co. v. Reams (Tex. Civ. App.) 197 S. W. 332. 

Counsel for plaintiff cites a host of cases on the trite proposition that where 
the insurance company, or its agents, lull the assured into a false sense of 
security by accepting premiums in arrears, the company waives the policy pro- 
visions relative to forfeiture. Lally v. Prudential Insurance Co., 75 N. H. 188, 
72 A. 208; Ballah v. Peoria, 168 Ill. App. 603; Pacific Mutual Life Ins. Co. of 
California v. McDowell, 42 Okl. 300, 141 P. 273, L. R. A. 1918 -E, 391; Boutin 
v. National Casualty Co., 86 Wash. 372, 150 P. 449; Dunken v. Etna Life 
eeeee Co. (Tex. Civ. App.) 221 S. W. 691; Cooley’s Briefs on Insurance, 
vol. 5, p. 4393, par. D; Wiser v. Central Business Men’s Association (Mo. App.) 
219 S W. 102; Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4383; 32 Corpus 
Juris, 1315, par. 565, Insurance; Elgutter v. Mutual Reserve Fund ‘Life Ass'n, 
52 La. Ann. 1733, 28 So. 289 ; 37 Corpus Juris, 499 (paragraph 241); Fitzgerald 
v. Benevolent Knights of America of Louisiana, Orleans No. 8324, unreported 
[See Louisiana and Southern Digest]; Southern Indemnity Ass’n v. Hoffman, 
16 Ala. App. 274, 77 So. 424; Graff v. Sovereign Camp, W. O. W., 1 La. App. 
119; 32 Corpus Juris, 1318, par. 569; Estoppel; Gitz Sash Factory v. Union 
Insurance Society, 160 La. 381, 107 So. 232; 32 Corpus Juris, 1347, paragraph 
623 (Insurance); La Societe de Bienfaisance des Arts et Metiers v. Morris, 24 
La. Ann. 347; Kelly v. National Casualty Co., 9 Orl. App. 193; Butler v. 
People’s Fire Insurance Co., 6 Orl. App. 354; 32 Corpus Juris, par. 615 (Insur- 
ance); Continental Life Insurance Co. v. Clanton, 149 Miss. 289, 115 So. 569; 
Tarver v. People’s Fire Insurance Co., 6 Orl. App. 59, and cases cited therein at 
page 64; Howell v. Knickerbocker Life Insurance Co., 44 N. Y. 276, 4 Am. Rep. 
? oe Life Insurance Co. v. Palmer, 81 Ill. 88; Kentucky Life Insurance 

Kaufman, 102 Ky. 6, 42 S. W. 1104; Hammond v. American Mutual, 10 
: lien 306; Michigan Mutual Life Insurance Co. v. Custer, 128 Ind. 25, 
E. 124; Mutual Benevolent Life Insurance Co. v. Ruse, 8 Ga. 534; Busby 

North America Life Insurance Co., 40 Md. 572, 17 Am. Rep. 634; Wallace v. 
Siirocpatiben Life Insurance Co., 10 Ga. App. 517, 73 S. E. 698; Hartford Life 
& Annuity Ins. Co. v. Unsell, 144 U. S. 4%, 12 S. Ct. 671, 36 L. Ed. 496; Cotton 
States v. Lester, 62 Ga. 247, 35 Am. Rep. 122; Spoeri v. Mass. Mut. Life Ins. Co. 
(C. C.) 39 F. 752; Markgraf v. Fellowship, oe Misc. Rep. 64, etc. 119 N. Y. S. 665. 

It must be remembered that there are two types of policies cies The 
first, of which the policy involved in Bush v. Liberty Industrial Life Insurance 
Co., 15 La. App. 269, 130 So. 839, is a fair example, provides that no agent or 
employee of the company has any right to accept overdue premiums, but that 
the only procedure by which a lapsed policy may be reinstated is by submitting 
the policy to some designated officer of the company for revival, the indorsement 
of the revival on the face of the policy, and the furnishing by the applicant of a 
certificate of insurability of the assured prior to a revival. Hence, where time 
after time premiums are collected on lapsed policies, the insured is lulled into a 
false sense of security by being led to feel that the company will not enforce its 
policy provisions and therefore estoppel takes place. 

The second type of policy, of which that involved in Taylor v. Latin-American 
Life & Casualty Insurance Co., supra, is a fair example, provides that all that 
is necessary to effect a revival is the payment of past-due premiums, and the 
effect of such revival is fixed by the terms of the policy. In this type of policy, 
the insured cannot be said to have been ‘misled by the company’s acceptance OI 
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the delinquent premiums, for all that is necessary under the policy is the payment 
of money, and the effect of the revival is fixed by the terms of the policy which 
insured is presumed by law to have knowledge of. 

The distinction between the forfeiture clause cases and the suspension clause 
cases is that in the former the acceptance of the delinquent premium is inconsistent 
with the terms of the policy, thereby resulting in a waiver or an estoppel, but 
in the latter the acceptance of the premiums in arrears is in accordance with and 
under a special clause of the policy and, therefore, waiver and estoppel cannot be 
said to have resulted. 

Learned and diligent counsel for the plaintiff also directs our attention to the 
decisions of our Supreme Court, holding that, where the tenant pays the rent 
late on a number of occasions, contrary to the provisions of the lease, and the 
landlord accepts the payments without protest and objection, the lessor is estopped 
thereafter from claiming a forfeiture of the lease on the ground that the lessee 
has breached the lease by not paying the rent promptly. Saxton v. Para Rubber 
Co., 166 La. 308, 117 So. 235; Bonnabel v. Metairie Cypress Co., 129 La. 928, 57 
So. 271; Standard Brewing Co. v. Anderson, 121 La. 936, 46 So. 926, 15 Ann, 
Cas. 251. 

These cases are distinguishable on the same line of reasoning applied to the 
insurance forfeiture clause cases, the acceptance of the delinquent rent being 
inconsistent with the provisions of the lease, and, hence, the estoppel. 

[5] Finally, plaintiff’s attorneys say that since the policy provides for a ten- 
day suspension of liability after the arrear premiums are paid, that, as practically 
all the payments were very late, the insured was paying for protection and not 
getting it, and that where the payment was twenty days later, the insured was 
not covered that month at all, but was required to pay the full premium. 
Therefore, such a clause in a policy would tend to cause the company to encourage 
delinquency and that such a contract is unconscionable and against public policy. 

Whatever merit there may be in this contention, we feel that it is unnecessary 
for us to consider, for our Supreme Court, and the several Supreme Courts 
rendering the decisions cited, supra, appear to have approved such a provision 
and, therefore, as this is not an original question, we simply follow the authori- 
ties on the subject. 

From the foregoing authorities we conclude that the plea of estoppel is not 
well founded and that the judgment sustaining the exception of no right or cause 
of action and dismissing plaintiff’s suit is correct. 


For the reasons assigned the judgment appealed from is affirmed. 
Affirmed. 


ACKERMANN v. MINNESOTA COMMERCIAL MEN’S ASS’N. No. 28639. 
Supreme Court of Minnesota. Nov. 27, 1931. 
239 Northwestern Reporter 229. 


INSURANCE. ata , 

Evidence hed to establish that insured’s death within few minutes after fall, 
while walking, did not result from “external, violent and accidental means,” 
within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 


Decedent carried health and accident insurance in defendant company. The 
contract provides that the defendant will pay to the beneficiary named therein 
the sum of $5,000 in case the assured shall die as a result of bodily injuries due 
to external, violent, and accidental means, of which there shall be external and 
visible evidence and which shall, independently of all other causes, result in his 
death. The contract further provides that there shall be no liability in case 
death of the assured occurs wholly or partially, directly or indirectly, in con- 
Sequence of disease or bodily or mental infirmity. 

_ On the evidence, pointed out in the opinion, it is held that the plaintiff 
tailed to show liability of defendant under these provisions of the contract, and 
the court correctly directed judgment for defendant, notwithstanding the verdict. 

\ppeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

\ction by Oscar Ackermann, as administrator of the estate of Henry F. 
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Ackermann, deceased, against the Minnesota Commercial Men’s Association, a 
corporation. From a judgment for the defendant, entered on an order vacating 
a verdict for the plaintiff and directing the entry of judgment in defendant's 
favor, notwithstanding the verdict, plaintiff appeals. 

Judgment affirmed. 

Cox, Weeks & Kuhlman, of Minnesota, and Linus J. Hammond, of St. Paul, 
ior appellant. : 

A. V. Rieke, Bonita F. Rieke, and Maurice H. Rieke, all of Minneapolis, for 
1espondent. 

OLSEN, J. 

Plaintiff appeals from the judgment for defendant, entered on an order 
vacating a verdic‘ in plaintiff’s favor and directing the entry of judgment in de- 
fendant’s favor notwithstanding the verdict. 

The one question for review is whether the evidence would reasonably sus- 
tain a verdict for the plaintiff. Defendant moved for a directed verdict at the 
close of the evidence, and, if the evidence was such that a verdict for plaintiff 
could not stand but would have to be set aside by the court, then defendant 
was entitled to a directed verdict, and the court properly ordered judgment 
notwithstanding. 

Defendant is an accident and disability insurance company. It does not in- 
sure lives, except to a limited extent where death is caused by accident. The 
deceased, Heniy F. Ackermann, carried accident and disability insurance in 
defendant company. The contract of insurance provides for the payment of 
$5,000 for death of the insured resulting from bodily injuries “due to external, 
violent and accidental means of which there shall be external and visible evidence 
and which shall, independently of all other causes,” result in death within ninety 
days from the date of accident. It is further provided that the defendant shall 
not be liable where the disability or death “occurs wholly or partially, directly 
or indirectly in consequence of any of the following causes, conditions, or acts 
* **, to-wit: Disease, bodily or mental infirmity, * * * fits, vertigo. * * *” 

Decedent was 61 years of age. There was nothing in his appearance to in- 
dicate disease until a few minutes before his death. On November 4, 1929, he 
entered the St. Paul Union Depot and was walking along the main concourse 
or corridor leading to the train passages. The concourse has a tile floor and 
inclines slightly upwards in the direction he was walking. Three witnesses, em- 
ployed in the depot, saw him as he walked along, and described his appearance 
and manner of walking, and his fall. There was something peculiar about his 
appearance and walk, which called their attention to him. Decedent had a star- 
ing look, walked in a stooping or bent-over position, and seemed to be laboring, 
as if he were trying to get some place in a hurry. He was lagging along and was 
very shaky. He walked about 20 feet up this concourse, and then went down 
near a signboard, fastened to the floor, but did not touch the sign. He appeared 
to be ill, and collapsed near the sign. He fell forward on his face. He was 
picked up and taken into one of the rooms close by, and died a few minutes 
later. There were no external accidental means causing his fall. He did not 
slip, step upon, or stumble against any obstruction on the floor, but collapsed and 
fell because of some ailment or weakness in his own body. The only visible injury 
was a slight bruise and cut on the forehead over the right eye. There was no 
fracture of the skull or of any bones. The reasonable conclusion from the at- 
tendant facts shown is that the same condition which caused his fall also directly 
caused his death. 


A deputy coroner of Ramsey county made a post mortem examination of 
the body. He found the brain membranes showed a slight excess fluid and an 
engorgement of the vessels; some enlargement of the heart, and slight sclerosis 
of the mitral and aortic valves; calcified glands in the omentum; small tubercles 
in the intestines; liver sclerosis; gall bladder greatly dilated and containing 
many stones. He disagnosed the cause of death to be concussion of the brain 
and mitral and aortic insufficiency. The conditions found by him, without refer- 
ence to his conclusion, rather persuasively indicate to the lay mind that death 
was caused by what we commonly refer to as heart failure or heart disease, 
from which men are daily passing away. The deputy coroner, while admitting 
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that in his opinion the conditions he found did contribute to cause the death, 
was of the opinion that death might not have occurred at that immediate time 
if there had not been the fall, and what he considered a concussion of the brain. 
He admitted that the conditions he found, aside from the fall, were such that 
the man might have lived for a long while, or he might have collapsed at any 
time. He testified that heart disease frequently causes excess of fluid and 
engorgement of blood vessels in the brain; also that a heart condition may kill 
a person, without showing any pathology, and in cases where a post mortem, 
even with the use of the microscope, fails to show any heart findings. 

Two other doctors, on hypothetical questions and with some qualifications, 
concurred in the opinion of the deputy coroner. One of them said that, to give 
the exact cause of death, more findings were needed. These two doctors prac- 
tically admit that an excess of fluid and engorgement of the vessels in the brain 
may be found where death results from heart disease or causes other than 
concussion or external violence. They do say that in such cases excess fluid would 
also be found in other organs of the body. 

Defendant called three physicians, who gave their opinion that decedent 
died from heart disease and their reasons therefor. They agree with plaintiff’s 
experts that the slight excess of fluid and engorgement of the vessels in the 
brain are commonly found after death, no matter what the cause of death was. 

It is not for us to weigh the testimony or to pass upon disputes between 
medical experts. We are to give to the evidence the most favorable view per- 
missible for the plaintiff. We are to construe the insurance contract in the 
same way, and construe it strictly as to the insurer. But that does not permit 
us to disregard the plain provisions of the contract. When the contract limits 
liability for the death of the insured to death due to external, violent, and acci- 
dental means, which shall, independently of all other causes, result in death, we 
must give effect to the unambiguous language used. The burden of proof of 
the cause of death rests with the plaintiff under this contract. 

When plaintiff’s experts admit that the slight excess of fluid and the en- 
gorgement of the vessels in the brain, upon which their opinion that there was 
a concussion of the brain is based, are conditions commonly found after death 
from heart disease, or other cause, and further admit that the diseased heart 
condition, or condition of the valves of the blood vessels in or near the heart, 
was at least a contributing cause of death, the foundation of their opinion as 
to concussion is so weakened, if not destroyed, that a verdict based thereon 
cannot stand. It leaves the matter withtin the realm of speculation. 

Numerous authorities are cited by counsel for each party. An analysis of 
the cases would not be of material value here. 

Judgment affirmed. 


FLANDERS v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 21621. 
St. Louis Court of Appeals. Missouri. Nov. 3, 1931. 
Rehearing Denied Nov. 17, 1931. 
42 Southwestern Reporter (2d) 973. 


INSURANCE. 
Insured dying from injuries received in accident when taken for free air- 
plane ride for pleasure held not “engaged in aeronautics” within policy. 
_ The insured was not engaged in aviation within policy providing that 
it did not cover disability or fatal injury received by insured while en- 
gaged in aeronautics, since the word “engaged” means more than a single 
act or transaction, involving some continuity of action, and the words 
“engaged in aviation” mean that one must take part in aviation opera- 
tions other than merely being in a plane as a passenger. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from St. Louis Circuit Court; Claude O. Pearcy, Judge. 
_ Action by Delbert H. Flanders against the Benefit Association of Railway 
Employés. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 


Henry W. Blodgett, Charles Straub, Meyer Hessel, and George J. Schlueter, 
all of St. Louis, for appellant. 
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Gillespie & Dempsey, of St. Louis, for respondent. 

NIpPeER, J. 

Plaintiff, who is appellant here, brought this suit against the Benefit Associa- 
tion of Railway Employés to recover 6n an insurance policy issued by defendant 
to a son of plaintiff, who sustained injuries through the fall of an airplane in 
which he was riding, resulting in death. 

The questions presented for our determination on appeal do not necessitate 
any particular reference to the pleadings. 

The case was tried to the court without the aid of a jury, and judgment was 
rendered for defendant. Plaintiff has appealed. 

The case was tried upon the following agreed stipulation of facts: 

“It is hereby stipulated and agreed that the facts in the above-entitled cause 
are as follows, and that the cause may be submitted to the Court for judgment on 
said facts, and that this said stipulation and agreed statement of facts may be 
introduced and read in evidence in said cause. 

“Defendant is, and at all times mentioned in the petition was, a corporation 
duly incorporated under the laws of the State of Illinois and authorized to trans- 
act business in the State of Missouri, and as such corporation is, and at all said 
times was, engaged in the business of writing and issuing policies of insurance in 
case of death or injuries resulting from accident. 

“That on the first day of October, 1927, defendant, for the consideration of a 
monthly premium of three dollars and ten cents which was paid and agreed to be 
thereafter paid by Delbert E. Flanders, made and executed and delivered to said 
Delbert E. Flanders, its certain policy of accident insurance of said date, number- 
ed 454472, a photostatic copy of which was filed herein with the petition and 
marked “Exhibit A”; that said photostatic copy is hereby incorporated as a part 
of this stipulation and agreed statement of facts, and that it was the contract in 
effect between the assured and the insurer. 

“That said policy was in full force and effect on the 16th day of August, 
1928, and that on said day said Delbert E. Flanders was, and for some time prior 
thereto had been, employed by the Terminal Railroad Association of St. Louis as 
a turntable tender, and was not at any time employed in connection with airplanes 
or aviation. 

“That on said 16th day of August, 1928, said Flanders visited Lambert-St. 
Louis air field in St. Louis County, Missouri, and while there asked one Alfred 
Kuchenmeister, a pilot of an airplane, to give him a ride in an airplane; that said 
Kuchenmeister consented to take him for a ride in an airplane without charge; 
that said Flanders then boarded said airplane piloted by said Kuchenmeister, and 
said airplane so piloted by said Kuchenmeister, and with said Flanders aboard, 
arose and made a flight around the said field, and in attempting to land, said 
airplane crashed, became wrecked and dismantled, and said Flanders was injured 
by reason of said fall and crash of said airplane. 

“That thereafter, on the 30th day of August, 1928, said Flanders died solely 
as a result of said injuries sustained through the fall of said airplane. : 

“That it is provided in and by said policy that defendant would pay to plain- 
tiff the sum of one thousand dollars, plus one hundred dollars for a funeral bene- 
fit, if said Delbert E. Flanders should die from external, violent and accidental 
means, unless said death resulted from fatal injuries received while said Delbert 
E. Flanders was engaged in aeronautics; that said policy further provides that 
said policy does not cover disability or fatal injury received by said Delbert E. 
Flanders while engaged in aeronautics.” 

The policy provided, among other things, that it did not cover disability or 
fatal injury received by the insured “while engaged in aeronautics.” 

The sole question for our determination on this appeal is whether or not de- 
ceased was engaged in aeronautics, within the meaning of this policy, at the time 
he received his fatal injuries. 


All the authorities are not in entire accord on this proposition, yet we are of 
the opinion that the great weight of authority is to the effect that the deceased 
was not engaged in aeronautics within the meaning of such a provision in an in- 
surance policy. 

In Meredith v. Business Men’s Association of America, 213 Mo. App. 688, 
252 S. W. 976, the Kansas City Court of Appeals held that, where insured was 
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killed while a passenger for hire in an airplane, his death came within the excep- 
tions of a provision in an insurance policy exempting the insurer from liability if 
insured was killed while “participating in aeronautics.” We do not have to deal 
with the word “participating” in this case. There is some difference between 
“participating in aeronautics” and “being engaged in aeronautics.” If the expres- 
sion “engaged in aeronautics” is given its ordinary meaning, as it would be un- 
derstood by the average or ordinary person, it must mean more than occasional 
participation. In the instant case deceased was at a flying field, and asked a 
friend to take him for a little ride, perhaps of only a few minutes duration, for 
pleasure, and without price. Could it be rightfully said, under these circumstances, 
that deceased was engaged in aeronautics? We think not. 

In the case of Masonic Accident Insurance Co. v. Jackson, 200 Ind. 472, 164 
N. E. 628, the Supreme Court of Indiana held that, where insured was killed 
while riding in an airplane as a passenger, the insurer was liable where the policy 
exempted the insurer from liability if the insured was injured while engaged in 
aviation, and that the insured was not “engaged in aviation” within the meaning 
of the policy. 

In Benefit Association of Railway Employees v. Hayden, 175 Ark. 565, 299 
S. W. 995, 57 A. L. R. 622, the Supreme Court of Arkansas had before it a policy 
containing the exact words of the policy in the instant case. The court there 
held that riding as a passenger in an airplane did not constitute an exception or 
excepted risk under the terms of the policy, but that the phrase “engaged in aero- 
nautics” implied that the risk excepted is for the insured to have taken part in 
the operation of the airplane as an occupation or otherwise, and that the mere 
fact alone that the insured was riding as a passenger did not come within the 
exceptions of the policy. 

The word “engaged” means more than a single act or transaction. It in- 
volves some continuity of action. “Engaged in aviation” means that one must 
take part in aviation operations other than merely being in an airplane as a pas- 
senger. It means that one must take part in the operation of the airplane in some 
way other than merely participating in flying. See, also, Charette v. Prudential 
Ins. Co. of America, 202 Wis. 470, 232 N. W. 848 

Defendant refers to the case of Wendorff v. Missouri State Life Insurance 
Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 A. L. R. 615, but the provision in that policy 
exempted the insurer from liability, if the injuries sustained by the insured were 
received “while in or on any vehicle or mechanical device for aerial navigation.” 
The provision in the policy just referred to is wholly unlike the one under con- 
sideration, and lends no support to defendant’s contention. 

We are of the opinion that the learned trial judge was in error in rendering 
— for the defendant. The judgment is therefore reversed, and the cause 
remanded. : 


Haid, P. J., and Becker, J., concur. 


BURCH v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 329. 
Supreme Court of North Carolina. Dec. 2, 1931. 
161 Southeastern Reporter 313. 


INSURANCE. 
Unauthorized charging and billing of insured for premium by agent’s book- 
keeper, and acceptance of check by bookkeeper after insured’s death, held not to 
extend life of accident policy renewable only by issuance of receipt by agent 
after payment of premium in cash. 
(For other cases, see Insurance, Dec. Dig. § 145[3].) 


Appeal from Superior Court, Person County; Shaw, Emergency Judge. 

Action by Mrs. Emma D. Burch against the Provident Life & Accident 
ee Company. From a judgment of nonsuit, plaintiff appeals. 

fhrme 

On July 17, 1923, the defendant executed and delivered to J. T. Burch, 
ple aint iff’s intestate, an ‘accident insurance policy. The plaintiff is the wife of said 
J. T. Burch, and is the beneficiary named in said policy of insurance. The policy 
provided for the payment of $1,000 in the event of accidental death caused by an 
automobile, which said face amount was automatically increased at the rate of 
10 per cent. per annum each year the policy was left in force. The premiums 
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had been paid on the policy prior to July 17, 1929. The insured was killed in an 
automobile accident on July 31, 1929, and the plaintiff beneficiary brought suit 
for $1,500. The defendant denied liability upon the policy, alleging that the 
premium due on July 17, 1929, had never been paid. The policy was a renewable 
contract and was kept in force by the payment of $5 annual premium. The 
policy provided that: “This policy may be renewed by the payment in advance 
of the annual premium of $5.00, and a receipt signed by the secretary and 
countersigned by a licensed agent of the company shall be the only evidence 
binding upon the Company of the payment of a renewal premium. * * * This 
insurance contract is in force only for the term mentioned in the Renewal 
Receipt, and the amount of premium specified herein must be actually paid in 
cash to a duly licensed and authorized agent of the Company; otherwise this 
receipt is null and void. If payment of the renewal premium shall be made and 
accepted after the date of expiration of the policy, the acceptance of such 
premium by the Company or by any of its duly authorized agents shall reinstate 
the policy, but only to cover accidental injury thereafter sustained. * * * No 
person except the President or the Secretary of the Company is authorized to 
change or modify the insurance contract in any particular or to waive forfeiture.” 

The facts with respect to the payment of the premium are substantially as 
follows: J. S. Walker was the local agent of defendant at Roxboro, and was 
engaged in the general insurance business, writing fire, automobile, liability, 
health, and accident insurance. Burch, the deceased, procured fire, automobile 
liability insurance from said Walker as well as the accident policy in controversy. 
The local agent renewed Burch’s policies as they became due and charged the 
premiums on his books whether he had seen Burch or not. The said agent 
Walker testified as follows: “As to this particular policy, from time to time, he 
said renew it. As a rule, he had it charged. Perhaps the first and second year 
it was not charged. Mr. Burch would come and tell me if he wanted his poiicy 
renewed, or ask me if I would renew it and carry it until he could pay it. 
* * * T do not recall that I ever renewed this particular policy at any time 
without his request. It was his custom with regard to renewing this policy, to 
first speak to me about it. I had no right to give him an official receipt until the 
policy was paid for. * * * I do not recall that I ever renewed the policy 
unless he had requested it. * * * The premium on this policy was due July 17. 

“Before this premium became due he did not give me any instructions about 
it at all. When the policy became due I did not do anything about it. When 
I reported it to the Company I marked him dead, because he had been killed 
before that, that is, before the report was made. I did not charge the premium 
on my books to Mr. Burch before he was killed. My bookkeeper charged it. 
It was not under my instructions. I did not give the bookkeeper authority to 
charge this on my books. She just did it voluntarily in the routine work 
of the office.” The evidence further disclosed that the bookkeeper of the 
local agent on August Ist, the day the deceased died, sent out a_ monthly 
statement to the deceased in the regular routine of office work for insurance 
charges amounting to $26.04, which said bill included the premium on the 
policy in controversy. Thereafter, on September 19, nearly three weeks after 
the death of Burch, an attorney for his estate paid to the local agent 
said bill of $26.04. The local agent, Mr. Walker, was not in the office at the 
time the payment was made, and the check was received by the bookkeeper. As 
soon as Walker, the local agent, discovered that the premium had been paid, he 
offered to return the money to the estate of the insured, but the tender was 
declined. The evidence further disclosed that the insurance company sent blank 
receipts to the local agents and list of the names of those carrying policies, and 
the local agent was authorized to collect premiums and to deliver the official 
receipt upon receiving the money. : 

It was admitted in open court that the local agent had no authority to change 
the provisions of the contract of insurance. es 

Upon the foregoing facts the trial judge entered a judgment of nonsuit, from 
which judgment plaintiff appealed. 

Nathan Lunsford, of Roxboro, for appellant. 

Luther M. Carlton, of Roxboro, for appellee. 

Brocpen, J. 
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The question of law presented by the record is whether the local agent of 
defendant was authorized to extend credit to the insured in the payment of 
premium due on July 17, 1929, and thus keep the policy alive. 

At the outset it must be borne in mind that there is a vital and fundamental 
distinction between liability arising from agreements made by an agent of an 
insurance company at the inception of the contract and that arising from agree- 
ments made by the agent with the insured after the contract has taken effect, 
resulting in the modification of the terms and conditions of the written engage- 
ment of the parties. This distinction was pointed out in Foscue v. Insurance 
Company, 196 N. C. 139, 144 S. E. 689. The plaintiff relies upon Home Ins. Co. 
vy. Gilman, 112 Ind. 7, 13 N. E. 118, but it appears that the question involved in 
that case grew out of the delivery of a policy of insurance containing a recital 
that the first premium had been paid. Furthermore, the company received the 
money. There are many cases in North Carolina and elsewhere built upon the 
same idea as that announced in the Gilman Case, supra. However, that line of 
cases is not applicable to the facts disclosed by the present record. In the case 
at bar the policy had been in force for a period of five years and the contract 
expressly provided that “the amount of premium specified herein must be actually 
paid in cash to a duly licensed and authorized agent of the company; otherwise 
this receipt is null and void.” 

There are many cases disclosing an effort to pay the premium in merchandise 
or things of value other than cash, and the overwhelming weight of authority 
denies the validity or the efficacy of such payments. Turlington v. Ins. Co., 
193 N. C. 481, 137 S. E. 422; Tomsecek v. Ins. Co., 113 Wis. 114, 88 N. W. 
1013, 57 L. R. A. 455, 90 Am. St. Rep. 846 (where the agent agreed to accept 
meat from the market of insured in payment of a premium); Allen v. Metro- 
politan Life Ins. Co., 179 Minn. 545, 229 N. W. 879 (where the agent undertook 
to have the premium credited on the purchase price of a washing machine sold 
by the insured); Cohen v. New Zealand Ins. Co., 100 N. J. Law, 110, 126 A. 
417 (where the agent agreed to take shirts and underwear in payment of pre- 
mium). Furthermore, it has been held that if an insurance agent holds for 
collection the note of insured given in payment of a premium, such agent has 
no authority to extend the time of payment of such note. Bank of Commerce 
v. N. Y. Life Ins. Co., 125 Ga. 552, 54 S. E. 643; Iowa Life Ins. Co. v. Lewis, 
187 U. S. 325, 23 S. Ct. 126, 47 L. Ed. 204. This point, however, is not before 
the court for a decision and is referred to merely to indicate the trend of 
judicial thinking upon the general subject. 

There are two cases directly in point. The first is Cayford v. Metropolitan 
Life Ins. Co., 5 Cal. App. 715, 91 P. 266, 267. In this case it is written: “Authority 
to collect premiums does not imply authority to extend the time for the payment 
of such premiums, or to waive a forfeiture resulting from nonpayment.” The 
other case is Farmers’ & Mechanics’ Benevolent Fire Ins. Association vy. Horton. 
This case was decided by the Supreme Court of Appeals of Virginia on Sep- 
tember 17, 1931, and is reported in 160 S. E. 315, 318. The court wrote: “It is 
next said that where credit is extended to an agent, who in turn extends it to 
the insured, no forfeiture can be enforced for nonpayment of premiums, and 
we are. cited, as sustaining that proposition, to 32 Corpus Juris, 1312; Perea v. 
State Life Ins. Co, 15 N. M. 399, 110 P. 559; Cooley’s Briefs on Insurance, 
vol. 1, p. 484; and Wytheville Insurance Co. v. Teiger, 90 Va. 277, 18 S. E. 195. 
With it we have no quarrel. In such cases the company looks to its agent for 
payment, and he extends credit to the insured at his peril. Here there was no 
such course of dealing. No agent was ever asked to pay, or expected to pay, a 
dollar which he did not collect. When tickets are turned over for collection, a 
memorandum of them and of their amount is made, and so, loosely speaking, it 
might be said that an agent is charged with them; but such a statement would 
be misleading. A man cannot possibly be charged with something which he is 
never expected to pay, and which he will never be asked to pay. Upon the facts, 
the rule invoked has no application.” 


_ It is contended that the evidence discloses a course of dealing between the 
insured and the agent of the insurer with respect to the payment of premium, 
but there is no evidence that the defendant insurance company had any knowledge 
of such course of dealing other than such knowledge as would be imputed to it 
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through the local agent, nor is there evidence of ratification, as defined by law, 
on the part of defendant. The premium was not charged to the local agent by the 
insurance company, and such agent was expressly prohibited by the terms of the 
contract from accepting anything but cash in the payment of the premium or 
from delivering the receipt until the premium had been paid. The receipt was 
never delivered, and while an attempted payment was made after the death of 
the insured to the bookkeeper of the local agent, such payment was never 
recognized or ratified by the defendant. Indeed, the local agent, upon the facts 
presented, had no authority to waive the terms of the policy or extend credit 
for the premium, and therefore, in the absence of evidence tending to invoke the 
principle of ratification, the ruling of the trial judge was correct. 
Affirmed. 


OWEN v. UNITED STATES CASUALTY CO. No. 23157. 
Supreme Court of Washington. Nov. 16, 1931. 
4 Pacific Reporter (2d) 1099. 
INSURANCE. 

Granting new trial because verdict for insurer was against weight of evi- 
dence that brain tumor causing death resulted from accidental injuries held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 671.) 

Department 1. 

Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Action by Elizabeth Owen against the United States Casualty Company. 
A verdict for defendant was set aside and a new trial granted, and defendant 
appeals. 

Affirmed. 

Whittemore & Truscott, of Seattle, for appellant. 

Fred G. Clarke, of Seattle, for respondent. 

MITCHELL, J. 

This action was brought to recover on an accident insurance policy issued 
to Handel E. Owen, the beneficiary being the plaintiff in the action, alleging that 
the death of the assured resulted directly and independently of any and all 
other causes from bodily injuries effected solely through accidental means. 

The accident was described in the complaint about as follows: That while 
the assured was standing on the running board of an automobile, attempting to 
enter the same, it was struck by another automobile, throwing the assured vio- 
lently to the pavement, causing injuries which immediately and continuously 
disabled him and caused his death, all within the life of the policy. 

The answer denied that the injuries suffered by the assured in any way 
contributed to his death. The trial resulted in a verdict for the defendant, which 
upon motion of the plaintiff was set aside and a new trial granted; the order 
reading as follows; “Now, therefore, it is ordered that plaintiff's motion for 
new trial be, and it is hereby granted upon the ground and for the reason that 
the court is convinced and satisfied from the evidence, that substantial justice 
has not been done between the parties by the verdict of the jury; and that 
the evidence by its weight was contrary to the verdict of the jury, to which rul- 
ing the defendant excepts and defendant’s exception is hereby allowed.” 

The defendant has appealed from the order. 

We have consistently held against disturbing an order of the trial court 
granting a new trial when he is satisfied that substantial justice has not been 
done between the parties by the verdict of the jury and that the verdict is 
against the weight of the evidence. Some of our cases upon that subject are 
Alberts v. Rasher, Kingman, Herrin, 128 Wash. 32, 221 P. 975; Stickney v. Cong- 
don, 140 Wash. 670, 250 P. 32; McKay v. General Accident, Fire & Life Assur- 
ance Corporation, Limited (Wash.) 299 P. 987. 

On behalf of appellant the rule is not denied, as we understand, but the con- 
tention is that there was no substantial evidence introduced in support of the 
—" in the complaint that the accidental injuries to the assured caused his 
death. 

The immediate cause of the death of the deceased was a tumor of the brain, 
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evidently of the glioma group, shown by an autopsy to have been located in 
front and to the left of the center of the brain, so that the question is whether 
there was substanstial evidence that the tumor was caused by the accidental 
injuries. 

On behalf of the respondent the evidence tended to show that prior to the 
accident the assured was in fine condition, mentally and physically; that a few 
minutes after the accident he was taken to a physician who continued to treat 
him thereafter. The physician testified that there was a good deal of swelling 
around the left shoulder and a bruise on the left side of the face and, possibly, 
other minor bruises; that he saw him the next morning, at which time the swell- 
ing had increased in his left shoulder; it was at that time found that the left 
arm was broken, that his left eye was swollen, and the left side of his face get- 
ting black; that he saw him nearly every day thereafter, because there was 
more or less pain and a good deal of swelling around his shoulder and the left 
side of his face around the eye and temple; that the assured constantly grew 
worse physically and mentally until his death, after which an autopsy was per- 
formed, the witness being present. According to appellant’s abstract of the 
evidence, the physician testified that the autopsy disclosed a tumor in the brain, 
“I would say directly inside the area, central from the area where the bruise had 
taken place bclow his eye; that is, around the eye around here (indicating), 
back of the eye, I might say, where the black area was. The tumor was inside 
that portion of the brain on the left side of the brain.” And, still further he 
testified: “Assuming that the tumor was a glioma, from the history of the case 
as I have known it, and assuming that he was thrown and did receive a 
blow on the 24th day of June, 1929, which severely bruised the left side of his 
face and head, I think the blow caused the tumor.” 

Another physician, who was personally acquainted with the assured and who 
visited and examined him frequently after the accident, testified that the asured 
constantly grew worse mentally and physically; that he was present at the au- 
topsy and “saw a tumor in the left front portion of the brain which was opened.” 

Then, after some discussion with the witness while testifying of brain tu- 
mors and of the writers upon that subject, the witness said: “Assuming that 
this tumor was a glioma, I believe that the immediate cause was the injury.” 
And, again: “From the history of Mr. Owen and my knowledge of him, I know 
of no other cause for this tumor than the accident.” 

Still another physician who was present at the autopsy, upon testifying of 
the presence of tumor mass in the brain, gave it as his opinion that it was a 
glioma tumor and said: ‘My opinion clinically is that the tumor I saw was the 
result of trauma, which means a blow or injury.” 

The foregoing is in substance the testimony of physicians and surgeons ex- 
amined and was substantial. 

The order granting a new trial is affirmed. 


Tolman, C. J., and Parker, Beeler, and Herman, JJ., concur. 
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AUTOMOBILE 


BAXTER v. CONTINENTAL CASUALTY CO.. No. 68. 
Decided Oct. 26, 1931. 
2 Supreme Court Reporter 2. 
INSURANCE. 

Supreme Court held without jurisdiction of appeal from Circuit Court of 
Appeals, in an action on an automobile insurance policy, where decision appealed 
from merely applied state law (Jud. Code § 240 (b, c), amended in 1925, 28 
USCA § 347 (b, c). 

(For other cases, see Insurance, Dec. Dig. § 617.) 

Appeal from the United States Circuit Court of Appeals for the Eighth 
ircuit. 

Action by Samuel W. Baxter, as administrator of the estate of George A. 
Zeller, deceased, against the Continental Casualty Company. Judgment for de- 
fendant was affirmed by the Circuit Court of Appeals [48 F.(2d) 467, 77 Insur- 
ance Law Journal 496], and plaintiff appeals. 

Appeal dismissed. 

Messrs. P. Taylor, Bryan and Douglas H. Jones, both of St. Louis, Mo., for 
appellant. 

Per Curiam. 

This action was originally brought in the circuit court, city of St. Louis, Mo., 
and was removed to the District Court of the United States upon the ground of 
diversity of citizenship. The action was upon a policy of automobile insurance 
issued by the defendant, and recovery depended upon judgment having been 
obtained and execution thereon having been returned unsatisfied in an action against 
the assured. It was shown that action had been brought in the state court against 
the assured, the Southwest Motor Sales Company, a Missouri corporation, and 
also against one Harry Shields, its executive officer. Process had been served 
upon Shields personally, and jurisdiction of the Southwest Motor Sales Company 
had been sought by constructive service under the Missouri law. Judgment by 
default had been entered against both defendants, and execution had been returned 
unsatisfied. 

In the present action the Circuit Court of Appeals, affirming judgment for 
the defendant, held that the insurance policy which the defendant had issued did 
not cover Shields and that the service in the action against the Southwest Motor 
Sales Company was invalid under the decisions of the state court. Priest v. 
Capitain, 236 Mo. 446, 457, 139 S. W. 204; Moss v. Fitch, 212 Mo. 484, 497, 111 
S. W. 475, 126 Am. St. Rep. 568. As the decision of the Circuit Court of Appeals 
merely applied the law of the state, no question is presented which gives this 
court jurisdiction of the appeal. Public Service Commission of Indiana et al. v. 
Batesville Telephone Co., 2 os , 2 8S. Ct. 1, 76 L. Ed. ——, decided 
this day. 

Appeal dismissed. 





NEW v. UNION AUTOMOBILE INS. CO. No. 4016. 
Court of Appeal of Louisiana. Second Circuit. Second Division. Nov. 18, 1931. 
137 Southern Reporter 563. 
1. INSURANCE. 
Covenants in automobile fire policy providing for arbitration are valid. 
(For other cases, see Insurance, Dec. Dig. § 567.) 
2. INSURANCE. 
Insured signing arbitration agreement held estopped from instituting suit 
with reference to amount in dispute until elapse of reasonable time. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 
3. INSURANCE. 
Elapse of three days between signing of arbitration agreement and insured’s 
filing suit held not reasonable time for performance of arbitration agreement. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Auto. | New v. Union Automobile Ins. Co. 409 


4. INSURANCE. 

In action on fire policy, testimony of insurance adjuster that $250 was figured 
as value of automobile held admission of liability to that extent. 

The testimony was admission of liability to extent of $250, since 
under policy the value of the automobile was measure of insurer’s lia- 
bility. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. INSURANCE. 

Notwithstanding insured signed arbitration agreement, he could recover to 
extent of insurer’s admitted liability without allowing reasonable time for per- 
formance of arbitration agreement. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

6. INSURANCE. 

Where insurer admitted owing insured $250 at time arbitration agreement 
was signed, at which time penalties and attorney’s fees had accrued, penalties 
and attorney’s fees could be exacted on admitted amount (Act No. 59, Ex. Sess. 
of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 


Insured’s act in entering into arbitration agreement, and then immediately re- 
pudiating it, operated as waiver of penalties and attorney’s fees as to disputed 
amount (Act No. 59, Ex. Sess. of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Twenty-Sixth Judicial District Court, Parish of Webster; J 
Frank McInnis, Judge. 

Action by Mercer New against the Union Automobile Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment modified in part, and as so modified affirmed; and reversed in part. 


Thatcher, Browne, Porteous & Myers, of Shreveport, and Clifford E. Hays, 
of Minden, for appellant. 


Kennon & Kitchens, of Minden, for appellee. 
STEPHENS, J. 


The plaintiff sues to recover $400 on an insurance policy, and for penalties 
and attorney’s fees as provided for by Act 59 of 1921 (Ex. Sess.) for failure 
of the defendant to pay the amount due under the policy within sixty days after 
the receipt, by the insurer, of proofs of loss from the insured. The policy covers 
the risk of damage and destruction by fire on plaintiff’s automobile. The auto- 
mobile was completely destroyed by fire on April 8, 1930. The plaintiff immediately 
notified the defendant of the loss, and on April 12th furnished the defendant 
with formal proofs of loss. The defendant offered the plaintiff $250, which he 
refused to accept; and on May 12th the defendant excepted to the proofs of 
loss and demanded an appraisal under the terms of the policy. In compliance 
with this demand, the plaintiff on May 15th named as his appraiser Mr. C. B. 
Roberts. On June 20th, which was more than sixty days after the loss had 
occurred, the plaintiff and defendant entered into an agreement for an appraise- 
ment, in which Mr. R. W. McFarland was named as the appraiser for the 
defendant. After the completion of the agreement, the question of appointing an 
umpire, as provided by the terms of the policy, was discussed by the appraisers, 
but no one was agreed upon who would accept the service. Mr. McFarland then 
left Minden, La., where the loss occurred, for his home in Shreveport, La.; but 
agreed to return the next day, which was Saturday the 2lst of June, to complete 
the appraisement. He failed to return to Minden for that purpose until the 26th 
of June, at which time he learned that this suit had been instituted on the 24th 
of that month. There was no communication between the plaintiff and the 
defendant, or their appraisers, between June 20th, the date the agreement for the 
appraisal was signed, and June 24th, the date this suit was filed. 

Pleas of prematurity and estoppel, and an exception of no cause of action, 
were filed by the defendant, and tried and overruled by the district court. The 
defendant then answered and the case was tried on the merits, resulting in a 
judgment in favor of plaintiff in the sum of $300, representing the value of the 





410 The Insurance Law Journal, Vol. 78 [Feb., 1932 


automobile, and the further sums of $75 as penalties, and $100 as attorney’s 
fees. The defendant appealed from the judgment, and the plaintiff answered the 
appeal, praying that the amount of the judgment of the district court be increased 
to $400; that the penalties be accordingly increased to $100; and that the judg- 
ment be otherwise affirmed. 

_ The plea of prematurity is founded upon the proposition that the policy of 
insurance sued on contains the usual arbitration clause providing for the appoint- 
ment of appraisers to fix and determine the amount of the loss; and that any 
action brought on the policy prior to such determination is premature. 

The plea of estoppel is urged on the ground that a few days prior to the 
filing of the suit the plaintiff signed an agreement of submission of the matter 
of values to appraisers. 

We are of the opinion that both pleas were properly overruled to the extent 
of the amount of admitted liability, which is $250, and the penalties and attor- 
ney’s fees incidental thereto; but as to the amount in dispute in excess thereof, 
the pleas should have been sustained. 

The policy contains the following stipulations: 

“(10) In ascertaining the amount of any loss or damage under Section 1 
hereof, the Company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage shall 
be ascertained or estimated according to such actual cash value, with proper 
deduction for depreciation, however caused, and shall in no event exceed what 
it would then cost to repair or replace the same with material of like kind 
and quality; such ascertainment or estimate shall be made by the Assured and 
this Company, or, if they differ, then by Appraisers as herein provided.” 

The policy further provides for an appraisal by arbitration, as follows: 

“(12) In event the Insured and the Company shall fail to agree as to the 
amount of loss or damage under Section 1 hereof, each shall, on the written 
demand of either, select a competent and disinterested appraiser, and the two 
so chosen shall then select a competent and disinterested umpire. Thereafter 
the appraisers together shall estimate and appraise the loss or damage, stating 
separately sound value and damage, and failing to agree, shall submit their 
differences only to the umpire; and the award in writing of any two shall 
determine the amount of such loss or damage; the parties thereto shall pay the 
appraiser respectively selected by them, and shall bear equally the expense of the 
appraisal and umpire.” 

The policy is then concluded with the following paragraph: 

“Failure of the Assured to perform any of the acts or agreements embodied in 
and made a part of this policy or his breach or any of the covenants therein 
contained shall render this policy null and void.” 


[1] That covenants in insurance policies providing that the amount of loss 
or damage arising thereunder be submitted to arbitration are valid and binding on 
both the assured and the insurer is settled beyond controversy. Hart v. Insur- 
ance Co., 136 La. 114, 66 So. 558; Hamilton v. Home Insurance Co., 137 U. S. 
370, 11 S. Ct. 133, 34 L. Ed. 708; Hamilton v. Liverpool & L. & G. Insurance 
Co., 136 U. S. 242, 10 S. Ct. 945, 34 L. Ed. 419; Martin v. Home Insurance 
Company, 16 La. App. 216, 133 So. 773. 


The defendant made timely demand for an appraisal but pursued that de- 
mand tardily; as on June 20th, when the agreement for submission to appraisers 
was finally consummated, more than sixty days had elapsed from the time proofs 
of loss were delivered to it. 

Section 3 of Act 59 of 1921 (Ex. Sess.), in part, provides: 

“* * * Tt shall be the duty of the fire or theft insurance company that 
has issued the policy or policies upon receipt of proofs of loss from the assured, 
to pay the amount due under its policy or policies, within sixty days thereafter, 
* * * and should the company fail to pay, within said time the amount due 
the insured under the policy after demand made therefore, such company shall 
be liable to pay the holder or holders of such policy in addition to the amount 
of the loss, twenty five per cent. damages on the tota! amount of the loss as 
may be determined by a court of competent jurisdiction together with all reason- 
able attorney’s fees for the prosecution and collection of such loss.” 
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In the case of Mayer v. Security Union Insurance Company, 8 La. App. 308, 
it is stated: 

“The law places the burden of the initiative in the matter of adjustment on 
the insurer and intends that it shall act promptly.” 

|2] The defendant did not act promptly in submitting the agreement to plain- 
tiff, and we are convinced that if plaintiff had refused to sign the submission on 
June 20th he would have been legally justified in such refusal and may have 
immediately pursued his remedy in the courts. But as he did sign the agreement, 
and it is presumed that he acted with full knowledge of his legal rights, he 
was estopped from instituting this suit with reference to the amount in dispute 
and subject to arbitration under the agreement, until a reasonable time had 
elapsed in which the agreement might have been executed. 

[3] A reasonable period of time was not allowed for that purpose. Only 
three days passed between the date of signing the agreement and filing the suit, 
excluding the day of signing and the day of filing, and one of these days was 
Sunday. 

[4, 5] On the trial of the pleas under discussion, Mr. Leo Barnett, insurance 
adjuster for the defendant, testified as follows: 

“As I recall it he had a policy for $400 and we offered to pay him $250, 
which we figured was the value of his car.” 

This testimony was elicited by the counsel for the defendant. 

Clearly, this is an admission of liability to the extent of $250. The value of 
the car was the thing in dispute and to be determined in order to ascertain the 
liability of the insurer. If the adjuster of the insurer “figured” the value of the 
car at $250 and made the offer to plaintiff on that basis, as he frankly admits 
that he did, there not only was no suggestion of compromise by the act, but on 
the contrary the idea of compromise is negatived. 

In Hart v. Springfield Fire & Marine Insurance Co., 136 La. 122, 66 So. 
558, 560, the Supreme Court, speaking through Mr. Justice O’Neill, said: 

“We agree with the Court of Appeals that the defendant’s declaration that 


$750 ‘represents the value of the car destroyed’ was an admission of liability 
to that extent.” 

In the case of Martin v. Home Insurance Co., 16 La. App. 216, 133 So. 733, 
p. 776, this court used the following language: 

“When informed that the repairs necessary to restore the burned car to good 
condition would cost $377.90, defendant made a reduction of 20 per cent. for 
depreciation and referred to the balance (80 per cent.) as ‘being the amount due 


you 


The chief distinction between the cited cases and the case under consideration 
is that in the former, liability was admitted prior to the beginning of the suits, 
and in the latter only after trial of the plea of prematurity had commenced. 

The question of whether the tender of the $250 to plaintiff was for the 
purpose of compromise or was intended as an admission of liability is of no 
importance when the representative of the defendant, who had been duly: author- 
ized to adjust the loss and determine its liability, stated under oath that the 
amount tendered was the value of the automobile destroyed; it is an admission 
that the defendant owed the plaintiff the amount tendered, as the value of the 
automobile was the measure of the defendant’s liability. 


[6] As the defendant admits owing the plaintiff $250 at the time the agree- 
ment of submission was entered into, and as the agreement of submission was 
signed after the penalties and attorney’s fees had accrued, under the provisions 
of Act 59 of 1921 (Ex. Sess.), we are of the opinion that the penalties and at- 
torney’s fees may be legally exacted on the admitted amount. In order to have 
protected itself the defendant should have paid the admitted amount within the 
sixty-day period fixed by the statute, subject to arbitration of the amount in 
excess thereof demanded by the plaintiff. 


_ [7] With reference to the amount held to be in dispute, the plaintiff, we 
think, is bound by his obligation to arbitrate, and that his deliberately entering 
into such obligation, and then immediately repudiating it by suit, operates as a 
waiver of the penalties and attorney’s fees imposed by Act 59 of 1921 (Ex. Sess.). 

_ It is therefore ordered, adjudged, and decreed that there be judgment over- 
tuling the pleas of prematurity and estoppel in so far as they are leveled at the 
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admitted liability of $250, and the penalties and attorney’s fees sued for based 
thereon; and sustaining said pleas as to the remainder of plaintiff’s demand. It is 
further ordered, adjudged, and decreed that there be judgment in favor of plain- 
tiff and against the defendant in the sum of $250 as admitted liability; $62.50 
as penalties and $100 as attorney’s fees. It is further ordered that plaintiff’s 
demands in excess of those now allowed be dismissed as of nonsuit. It is further 
ordered, adjudged, and decreed that the judgment appealed from, in so far as it 
is in conflict therewith, be annulled, avoided, and reversed. . 


CARON v. AMERICAN MOTORISTS’ INS. CO. OF CHICAGO, ILL,, et al. 
Supreme Judicial Court of Massachusetts. Hampden. Nov. 6, 1931. 
178 Northeastern Reporter 286. 
2. INSURANCE. 


_ Damages for injuries to one slipping on ice which fell to street from parked 
ice truck held not within motor vehicle insurance policy (G. L. c. 90, § 34A, as 
added by St. 1925, c. 346, § 2). 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Hampden County; Whiting, Judge. 

_ Suit by Sophia Caron against the American Motorists’ Insurance Company of 
Chicago, Ill., and others. From a decree dismissing the bill, plaintiff appeals. 

Affirmed. 

H. A. Moran, of Springfield, for appellant. 

G. H. Whittemore and J. P. Moriarity, both of Springfield, for appellees. 

Ruce, C. J. 

This is a suit in equity brought to enforce payment of a judgment for dam- 
ages for personal injuries recovered by the plaintiff against one Frank L. Gibbs, 
insured under a policy of insurance by the defendant. G. L. c. 175, § 112; c. 214, 
§ 3, cl. 10; Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. The 
case was submitted upon an agreed statement of facts. Thus it appears that the 
defendant issued a policy of liability insurance of the character required by St. 
1925, c. 346, commonly known as the compulsory motor vehicle insurance law. 
By such policy the defendant agreed to indemnify the insured, or anyone respon- 
sible for the operation of his motor vehicle with his express or implied consent, 
against loss by reason of the liability to pay damages to others for bodily injuries. 
This policy was in force at the time of the accident to the plaintiff. 


In July, 1927, the motor vehicle in question was being used by the insured in 
the business of delivering ice, and was parked on a public street for the purpose 
of making delivery of ice to a nearby store. The tailboard of the truck projected 
up: to or across that portion of the street used by pedestrians. ‘There was evi- 
dence that pieces of ice, which had broken from cakes of ice being removed from 
the truck, had fallen to the crosswalk. While the plaintiff was crossing the street 
and about to pass in the rear of the motor vehicle, she stepped upon one of these 
pieces of ice, thereby being caused to fall with resulting personal injuries. For 
such injuries she recovered final judgment in an action against the insured for a 
substantial sum which remains unsatisfied. The question is whether injuries of 
this nature are within the scope of the insurance policy issued by the defendant. 


[1] No copy of the policy is in the record. It must be presumed, however, 
that it was issued in accordance with section 34A inserted in‘ chapter 90 of the 
General Laws by St. 1925, c. 346, § 2, and that it provided indemnity to the in- 
sured “against loss by reason of the liability to pay damages to others for bodily 
injuries * * * sustained during the term of said policy by any person [with ex- 
ceptions not here material] * * * arising out of the ownership, operation, mainte- 
nance, control or use upon the ways of the commonwealth of such motor vehicle. 
* * *” The title of said chapter 346 is “An Act requiring owners of certain mo- 
tor vehicles and trailers to furnish security for their civil liability on account of 
personal injuries caused by their motor vehicles and trailers.” 

[2] We are of opinion that these statutory words do not comprehend the per- 
sonal injuries sustained by the plaintiff. The use of the motor vehicle of the in- 
sured upon a public way was not the cause of the plaintiff’s injuries. That motor 
vehicle was not in motion. The plaintiff’s injury did not result from its being 
stationary on the public way. It resulted entirely from the conduct of the one 





Auto.] Robertson v. Boston Ins. Co. 413 


disposing of the contents of that motor vehicle in the way which, as matter of 
common knowledge, is customary in delivering ice. Transportation by motor ve- 
hicle of the ice which caused the injury to the plaintiff had ended. The ice had 
come to rest upon the street. In that place it had no connection with the motor 
vehicle. The injury might have been caused either by the operator of the motor 
vehicle while preparing to deliver ice or by the conduct of his helper in connection 
with such delivery or as one of the usual incidents of such delivery. It might 
as well have resulted from such conduct in connection with a horse-drawn or 
hand-pushed vehicle. It had no peculiar or necessary connection with a motor 
vehicle as such.. The general purpose of the Legislature in enacting said chapter 
346 does not appear to include injuries of the nature here in issue. See In re 
Opinion of the Justices, 251 Mass. 569, 594-599, 147 N. E. 681. Without under- 
taking to delimit the words of the statute or to narrow the beneficient purpose of 
the General Court in enacting it, it is enough to say that the facts of the present 
case do not fall within its scope. It follows that the injury to the plaintiff was 
not within the terms of the policy of insurance issued by the defendant. 
Decree dismissing bill affirmed with costs. 


ROBERTSON v. BOSTON INS. CO. No. 28497. 
Supreme Court of Minnesota. Nov. 20, 1931. 
230 Northwestern Reporter 147. 
1. INSURANCE. 


Appraisers’ award under automobile collision policy will not be vacated 
except for appraisers’ fraud, or misfeasance or malfeasance. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

2. INSURANCE. 

Inadequacy of appraisers’ award under automobile collision policy may be 
evidence of fraud, or malfeasance or misfeasance of appraisers, and so gross as 
to establish it. 

(For other cases, see Insurance, Dec. Dig. § 574[4].) 

3. INSURANCE. 

In action to set aside appraisers’ award under automobile collision policy, 
evidence held not to justify finding of appraisers’ fraud or malfeasance or mis- 
feasance. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4. INSURANCE. 

Evidence held not to establish such gross inadequacy in appraisers’ award 
under automobile collision policy, as to establish appraisers’ wrongdoing. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Syllabus by the Court. 

1. An award of appraisers under a policy of insurance will not be vacated 
unless for fraud or misfeasance or malfeasance on the part of the appraisers. 

2 Inadequacy of an award may be evidence of fraud or malfeasance or mis- 
feasance and may be so gross as to establish it. 

3. In a policy of insurance on an automobile, damages were not to exceed 
the cost of repair and replacement of parts. The evidence produced does not 
justify a finding of fraud or malfeasance or misfeasance or other wrongful doing 
in the making of the award; nor was there proof of such gross inadequacy as 
to establish wrongdoing in the appraisers. 

Wilson, C. J., and Holt, J., dissenting. 

Appeal rom District Court, Olmstead County; Vernon Gates, Judge. 

Action by H. E. Robertson against the Boston Insurance Company. From 
an — denying its motion for a new trial, after adverse findings, defendant 
appeals. 

Order reverced. 

. Ernest E. Watson, of Minneapolis, and Granger & Blethen, of Rochester 
lor appellant. . 
A. H. Clemens, of Rochester, for respondent. 
Disety, J. 


his is an action to set aside an award made pursuant to the terms of an 
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insurance policy and to recover damages done to the automobile of the plain- 
tiff in a collision. Issues as to the damage were sent to the jury. There were 
findings by the court and the defendant appeals from the order denying its 
motion for a new trial. 

The auto of the plaintiff came into collision with a road grader on a public 
road near Rhinelander, Wisconsin, and was damaged. He hada policy of in- 
surance issued by the defendant. The policy provided for two appraisers and 
one umpire, one appraiser to be selected by each party, the umpire to be select- 
ed by the two; and upon their failure to agree he was to be selected by the 
court. The two appraisers did not agree and the court selected the umpire. 
The award was made by one appraiser and the umpire, the appraiser selected 
by the plaintiff not agreeing. The award was for $700. The amount found by 
the court was $1,950. 

The policy vrovided: 

“This company’s liability for loss or damage to the automobile described 
herein shall not exceed the actual cash value thereof at the time any loss or 
damage occurs, * * * nor what it would then cost to repair or replace the auto- 
mobile or parts thereof with other of like kind and quality, such ascertainment 
or estimate shall be made by the assured and this company, or if they differ, 
then by appraisal as hereinafter provided.” 

And further: 

“This company’s liability, if any, for injury to or destruction of property of 
others shall not exceed the actual cash value of the property destroyed at the 
time of its destruction and/or the actual cost of the suitable repair of the prop- 
erty injured, * * *” 

[1] 1. An award of appraisers is supported by all reasonable intendments; 
and it will not be vacated unless it clearly appears that it was the result of fraud 
or because of some misfeasance or malfeasance or wrongdoing on the part of 
the appraisers. McQuaid Market House Co. v. Home Ins. Co., 147 Minn. 254, 
180 N. W. 97; Di Re v. Fire Association, 156 Minn. 281, 194 N. W. 755; Bahr v. 
Tnion Fire Ins. Co., 167 Minn. 479, 209 N. W. 490; Kaufman Jewelry Co. v. 
Firemen’s Ins. Co., 168 Minn. 431, 210 N. W. 289; Kaufman Jewelry Co. v. In- 
surance Co., 172 Minn. 314, 215 N. W. 65, 431. Awards mean something. They 
will not be set aside lightly or on merely suspicious grounds. 

[2] 2. Mere inadequacy of an award is not a sufficient ground for setting it 
aside. In particular cases it may be so gross as to evidence or to establish fraud 
or corruption or partiality, or malfeasance or misfeasance on the part of the 
appraisers. Baldinger v. Camden Fire Ins. Ass’n, 121 Minn. 160, 141 N. W. 104; 
Kaufman Jewelry Co. v. Insurance Co., 72 Minn. 314, 215 N. W. 65, 431; Har- 
rington v. Agriculture Ins. Co., 179 Minn. 510, 229 N. W. 792, 68 A. L. R. 1340. 

[3, 4] 3. The evidence as to actual fraud or wrongdoing of the appraisers is 
not satisfactory. They did not agree. There was lack of harmony from the 
first. The appraiser selected by the plaintiff was actively a partisan. He was 
antagonistic. There is much to suggest that he did not intend to agree unless 
he could control the award. It is not unfair to say that he regarded himself 
as the representative of the plaintiff. Conditions were not favorable to the re- 
sult intended, that is, a fair estimate of damages. The appraisers did not get 
down among themselves to a fair consideration of damages. The evidence lacks 
the certainty that justifies the vacation of the award for fraud. 

The award was $700. The court found the value of the auto at the time 
of the collision to be $2,575 and the damages sustained to be $1,950, which was 
$625 less than the true value. It adopted the special findings of the jury on 
values and damage. 


The damages promised by the policy were limited to the cost of repair and 
replacement. They did not include the loss in market value that comes to an 
automobile because it has been in a collision. This item of damage which is 
recognized in sale value was eliminated by the policy. 

Two witnesses for the defendant gave expert testimony. They were prac- 
tical men. Within the field of their knowledge they were well qualified. They 
gave testimony of value and we do not disparage it. They testified relative to 
the crystallization of steel parts of the automobile. No recognized test was 





Auto. | New Amsterdam Casualty Co. v. Beren 415 


applied to discover crystallization. These witnesses did not assume to say that 
there was crystailization but rather testified to its effect, as if proved, and this 
testimony was so presented that the jury might be misled easily. If crystalliza- 
tion was found it was an element to be considered in fixing damages, that is, 
in fixing replacement and repair; but it was not found on competent evidence. 

It is likely that the award was inadequate. It is likely that the verdict was 
excessive. It seems that three appraisers should be able to get together and 
determine the amount of damages—not necessarily satisfactory to either but 
according to the facts and fair under the terms of the policy. There should be 
a new trial. 

Order reversed. 

Loring, J., (concurring). 

I agree that there should be a new trial, but I think that the evidence of 
prejudice and partiality on the part of the arbiters who joined in the award is 
sufficient, if the award is found to be grossly inadequate, to justify setting aside 
the award. The evidence of cystallization of the crank shaft was, however, too 
speculative for proper consideration by the jury, and may account, in part at 
least, for the large verdict; a verdict which I think is not justified. 

Holt, J. 

I dissent. 

Wilson, C. J., (dissenting). 

While I am not unsympathetic with the result, the opinion does not disclose 
to my mind any legal reason for the reversal. 


NEW AMSTERDAM CASUALTY CO. v. BEREN. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
Nov. 17, 1931. 
253 New York Supplement 515. 
1. INSURANCE. 

Insurer’s general agent has authority to receive postdated check in payment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE. 
Broker employed to obtain insurance is agent of insured, not insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

Knowledge of broker giving postdated check for insurance premiums, that it 
had not paid premium, held not binding on insured, as broker’s principal, where in- 
surance agent gave receipted bill. 

(For other cases, see Insurance, Dec. Dig. § 113.) 

4, INSURANCE. 

Insurance company whose general agent gave receipted bill to insured’s bro- 
ker for premium held estopped, as against insured, to deny payment of premium, 
where insured paid broker in reliance on receipted bill. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 

5. INSURANCE. 


Insured who successfully defended insurer’s action for premium by proving 
estoppel of insurer to deny broker’s payment thereof could not recover that part 
of premium paid to his broker covering period following receipt of insurer’s can- 
cellation, notwithstanding insured obtained other insurance. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Action by the New Amsterdam Casualty Company against “Harry” Beren, 
the first name “Harry” being fictitious and real first name being unknown to plain- 
tiff, doing business as the Beren Crockery Company, in which defendant counter- 
claimed. Judgment for defendant on plaintiff’s cause of action and judgment for 
plaintiff on counterclaim. 

Laitman & Nemerson, of New York City, for plaintiff. 

Samuel H. Lagusker, of New York City, for defendant. 

SHALLECK, J. 
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This is an action to recover the sum of $256.74 for earned premium on a pol- 
icy of insurance issued by the plaintiff to the defendant. The policy was canceled * 
by the plaintiff for nonpayment of premium after it had been in force for eight 
months. The defendant pleads payment as an affirmative defense, and counter- 
claims for the return of the unearned premium of $130.70. 

Perrin, Bruckmann Agency, Inc., was the general agent for the plaintiff. 
Frank Edelson & Co. was a broker conducting a general insurance business. The 
defendant directed his broker, Frank Edelson & Co., to obtain insurance on an au- 
tomobile truck. Defendant’s broker presented the application to plaintiff’s agent, 
Perrin, Bruckmann Agency, Inc., to issue the policy. Thereafter all negotiations 
were had between plaintiff’s agent and defendant’s broker. The policy and the 
bill for the premium were sent to defendant’s broker. 

On May 9, 1930, at the office of plaintiff's agent, the defendant’s broker gave 
to plaintiff’s agent a postdated check (dated June 20, 1930), less the broker’s com- 
mission, in payment of the premium. This check, after June 20th, was returned 
unpaid by the bank, and no part has been paid to the plaintiff or its agent. The 
bill, which was directed to Frank Edelson & Co., contained the name of the de- 
fendant, the number of the policy, the amount thereof, and the stamp of Perrin, 
Bruckmann Agency, Inc., marked “Paid.” 

On May 10, 1930, Frank Edelson sought payment from the defendant for the 
premium, and exhibited to the defendant the receipted bill of Perrin, Bruckmann 
Agency, Inc. Frank Edelson had obtained other policies of insurance for the de- 
fendant. An account stated was had between defendant and his broker (includ- 
ing the premium due on the policy here in issue), and defendant gave to Frank 
Edelson & Co. a check for $372. The defendant heard nothing further from 
either the plaintiff, its agent, Perrin, Bruckmann Agency, Inc., or his broker, un- 
til October 23, 1930, when he received from the plaintiff a notice of cancellation 
of the policy, and he thereupon obtained other insurance. 

Admittedly no bill had ever been sent by the plaintiff or its agent, Perrin, 
Bruckmann Agency, Inc., to the defendant from the time of the issuance of the 
policy on March 3, 1930, to the date of the cancellation on October 23, 1930. 

[1] The first question presented is: Did the Perrin, Bruckmann Agency, Inc., 
have the authority to receive a postdated check from Frank Edelson & Co. in pay- 
ment of the premium? The proof shows that Perrin, Bruckmann Agency, Inc., 
was the plaintiff's general agent. As such general agent it had the power to re- 
ceive the postdated check in payment. In Corklite Co. v. Rell Realty Corp., 249 
N. Y. 1, at page 6, 162 N. E. 565, 566, Kellogg, J., said: “A person who has power 
to transact all the business of his principal of a particular kind is a general agent. 
* * * The mere fact that the authority of an agent is limited to a particular busi- 
ness does not make his agency special.” 

Also in point are Post v. Atma Ins. Co., 43 Barb. 351; Walsh v. Hartford 
Fire Ins. Co., 73 N. Y. 5; and Pitney v. Glens Falls Ins. Co., 65 N. Y. 6. 

{2] Another question raised was whether Frank Edelson & Co. was the agent 
of the plaintiff or of the defendant. I find that Frank Edelson & Co. was the 
agent for the defendant. It is well settled that a broker who is employed to ob- 
tain insurance for another is the agent of the insured and not the agent for the 
insurance company. See Northrup v. Piza, 43 App. Div. 284, 60 N. Y. S. 363, 
affirmed without opinion 167 N. Y. 578, 60 N. E. 1117; Condon v. Exton-Hall 
Brokerage & Vessel Agency, 80 Misc. Rep. 369, 142 N. Y. S. 548; Wright v. Amer- 
ican Equitable Assur. Co., 131 Misc. Rep. 215, 225 N. Y..S. 470, 474; Robertson 
v. Globe & Rutgers Fire Ins. Co., 223 App. Div. 296, 228 N. Y. S. 226. 

[3] A consideration which was not raised by either party, but which I find 
pertinent, is, since Frank Edelson & Co. was shown to be the agent for the de- 
fendant, can the agent’s knowledge that the premium was not paid to the plain- 
tiff be imputed to the defendant, its principal? The general rule of agency 1s 
that the knowledge an agent has while acting as an agent is also the knowledge 
of his principal. Such vicarious responsibility is placed upon a principal by legal 
necessity. This is too well settled to warrant supporting citations. However, in the 
case at bar, Frank Edelson & Co., defendant’s broker, knew that it had not paid the 
premium to plaintiff's agent. This knowledge would be binding on the defendant were 
it not for the fact that the plaintiff’s agent furnished the defendant’s broker with a 
receipted bill which in itself and on its face negatives any thought or knowledge 
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that the premium was not paid. Under such circumstances the broker’s knowl- 
edge cannot be attributed to the defendant. 

[4] The plaintiff and its agent, knowing that Frank Edelson & Co. was to be 
paid by the defendant, allowed it to exhibit to the defendant its receipted bill, al- 
though at the time the plaintiff knew that the receipt was given without present 
payment by Frank Edelson & Co. The defendant had a right to and did rely on 
such representation of payment, and paid the premium to its broker. In conse- 
quence of the plaintiff's representation that the premium had been paid, the de- 
fendant was caused to alter his position, for, had not the defendant been ap- 
prised of the payment by receiving the plaintiff’s receipted bill he would not have 
paid the premium to his broker. Plaintiff is estopped from now complaining and 
demanding its premium to the date of cancellation. To do that would be allowing 
it to profit by its cwn misleading acts. The premium was paid, and the can- 
cellation was totally ineffective. 

[5, 6] The defense to the plaintiff’s cause of action is payment; that the 
policy was a valid and subsisting contract; that the cancellation by the company 
was a nullity. Defendant by his counterclaim for the return of the unearned 
premium sets forth a repudiation, in effect, of its entire theory of defense, and 
claims that the cancellation was valid and accepted by the defendant as such. 
This the law will not countenance. The contract was valid and subsisting, and 
the defendant was required to pay the full premium. The fact that upon the re- 
ceipt of the cancellation he obtained other insurance cannot militate against the 
rights of the plaintiff, nor can it aid the defendant in attempting to recover the 
unearned premium. ‘True it is, that a person is no longer presumed to know the 
law; but his ignorance of it will not excuse him. He was fully protected by his 
contract of insurance, and would have been able to recover had a loss occurred 
subsequent to the date of the cancellation by the plaintiff. 

Judgment for the defendant on the plaintiff’s cause of action; judgment for 
the plaintiff on the defendant’s counterclaim. 


MASSARO v. GLENS FALLS INS. CO. 
Supreme Court, Appellate Division, Fourth Department. Nov. 19, 1931. 


253 New York Supplement 565. 
INSURANCE. 
On question of double insurance, policy covering farm implements, including 
automobiles, held not to cover automobile destroyed by fire, under circumstances. 
The policy claimed to constitute double insurance covered “farm im- 
plements, carriages, sleighs, harness, robes and automobiles.” The by-laws 
of company issuing such policy, which by-laws were made part of policy, 
provided that “all implements used on the farm, including dairy imple- 
ments, automobiles, trucks, trailers and tractors, are insured as farm 
implements.” The burned automobile was not covered by such policy 
because it was not used on farm. 
(For other cases, see Insurance, Dec. Dig. § 336[3].) 


Action by Michelina Massaro against the Glens Falls Insurance Company. 
From an adverse judgment and order, defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, JJ. 

Mackenzie, Smith, Michell & Bruce, of Syracuse, for appellant. 

Don Carlos Buell, of Fulton, for respondent. 

Per Curiam. 


Judgment and order affirmed, with costs. 

_ Whether respondent was the sole and unconditional owner of the automobile 
which was burned was a question of fact. We think that the finding of the 
Jury upon that subject cannot be said to be against the weight of the evidence. 
We have reached the conclusion that there was no double insurance on the car 
in question. The policy in the Cayuga County Farmers’ Insurance Company 
covered “farm implements, carriages, sleighs, harness, robes and automobiles.” The 
by-laws of that company, which are made a part of the policy, provide that “all 
implements used on the farm, including dairy implements, automobiles, trucks, 
trailers and tractors, are insured as farm implements.” We think that the “auto- 
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mobiles” covered by that policy are those which are used upon the farm. The 
burned car was not so used, and is not, in our opinion, covered by the policy 
written by that company. For these reasons, we think that the judgment appealed 
from should be affirmed. All concur. 


ALLISON et al. v. NATIONAL UNION FIRE INS. CO. 
Supreme Court of Tennessee. Nov. 14, 1931. 
43 Southwestern Reporter (2d) 202. 
1, INSURANCE. 


Fire insurance contract is personal in its nature, and is avoided by sale of 
insured property. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. 
. Misstatement as to title and ownership of insured property often avoids fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. 

Insured’s transfer of title notes to automobile, to third person, held to avoid 
fire policy covering automobile, where transfer was made without insurer’s 
written consent added to policy. 

C. sold an automobile to A. and P., payments therefor to be made in 
trade, cash, and title notes. Policy of fire insurance was procured on 
automobile payable to A. and P. “and/or” C., “as their interests may 
appear.” Subsequently C. took automobile back, and in the meantime had 
transferred title notes to third person. At time automobile was destroyed 
by fire, it was in C.’s possession, and title notes were outstanding in 
possession of third person. Policy provided that “entire policy shall be 
void unless otherwise provided by agreement in writing added hereto 
* * * in case of any change in the nature of insurable interests of 
the insured in the property described, either by sale or otherwise.” 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Certiorari to Court of Appeals, on Appeal from Chancery Court, Knox 
County; Robert M. Jones, Chancellor. 

Suit by Herman Allison and others against the National Union Fire Insur- 
ance Company. The Chancery Court dismissed the bill, but the decree was 
reversed by the Court of Appeals, and a decree rendered for the plaintiff, and the 
defendant brings certiorari. 

Decree reversed, and the bill dismissed. 

Steinmetz & Lowe, of Knoxville, for complainants. 

Smith, Carlock & Poore, of Knoxville, for defendant. 

Green, C. J. 

This suit was brought by Allison, Peterson, and Coward against the National 
Union Fire Insurance Company on an insurance policy covering an automobile, 
which was destroyed by fire. The chancellor dismissed the bill, but the Court 
of Appeals reversed his decree and rendered a decree for complainants in the 
sum of $2,500, to be credited with a small sum realized from salvage of the 
car. The writ of certiorari was granted by this court. 

Coward sold the automobile to Allison and Peterson. The consideration was 
paid in trade, cash, and title notes. A policy of insurance was procured, in the 
sum of $2,500.00, payable to “Twin City Bus Line, Maryville, Tennessee, and/or 
H. W. Coward, Knoxville, Tennessee, as their interests may appear.” Twin 
City Bus Line was the name under which Allison and Peterson conducted their 
business. 


Within two or three months Coward took the automobile back from Allison 
and Peterson. Meanwhile Coward had transferred the title notes, executed to 
him by Allison and Peterson, to one Harkness. Coward agreed to relieve Allison 
and Peterson from liability on these notes when he took back the automobile. 
The car was in Coward’s possession and $1,200 of title notes outstanding in the 
possession of Harkness when the car burned. , 

In defense of the suit, defendant company pleaded a provision of the policy 
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setting out, among other things, that “this entire policy shall be void unless 
otherwise provided by agreement in writing added hereto * * * in case of 
any change in the nature of the insurable interest of the assured in the property 
described herein either by sale or otherwise.” 

Coward claims to have notified an agent of defendant company that he had 
taken the car back from Allison and Peterson. He does not, however, claim to 
have given this agent any notice of the sale of the title notes to Harkness. 
There was no agreement in writing procured from the defendant company or its 
agent authorizing any change in title, interest, or possession of the property. 

Inasmuch as the policy was payable to Coward and the Twin City Bus Line 
as their interests may appear, it may be conceded that defendant company con- 
templated a change of the respective interests of these parties. It could not be 
said, however, that defendant company contemplated the transfer of an interest 
in the car to a third party without its permission. 

This is not a case where the insurer relies on a misrepresentation or false 
warranty as to title, interest, or possession, and section 3306, Thompson’s- 
Shannon’s Code, is not applicable. This section provides that such misstatements 
must have been made with actual intent to deceive, or must have increased the 
risk of loss in order to avoid the policy. 

Neither is this a case in which there was such silence or failure to disclose 
conditions attending the execution of the contract as is claimed to defeat recovery 
on the policy. Light v. Insurance Co., 105 Tenn. 480, 58 S. W. 851, and Hughes 
y. Millers’ Mutual Fire Insurance Co., 147 Tenn. 164, 246 S. W. 23, 28 A. L. R.. 
797, and the cases therein reviewed, are accordingly not in point. 

[1-3] The parties stipulated that the policy should be void “in case of any 
change in the nature of the insurable interest of the assured in the property 
described herein.” At the time the policy was issued, Coward owned the legal 
title to the property, and Allison and Peterson owned the equity. At the time of 
the fire, Allison and Peterson had no interest, except aecontingent liability on 
the title notes. Coward owned the equity, and Harkness owned the legal title. 
Or, laying aside the technical relation of the parties, the property had been 
pledged to Harkness to secure the payment of $1,200 worth of notes at the 
time of the fire. 

There are a number of decisions holding that a clause of an insurance 
policy prohibiting assignment by the insured, or a change in the title and interest 
of insured, should be construed to provide against an entire divesting of the 
title and interest of the insured, and that a chattel mortgage given by him is 
not within such policy provision so long as he keeps an insurable interest in 
the property. Joyce on Insurance, § 2268; 26 C. J. 234; 14 R. C. L. 1114; note, 
Ann. Cas. 1918D, 864. 

The language of the policy before us does not admit of such an interpretation. 
The policy here sued on prohibits “any change in the nature of the insurable 
interest of the assured.” True, all such provisions are to be strictly construed, 
but by no sensible construction could it be said such a transaction as took place 
in this case was permissible under this contract of insurance. 

An insurance contract is personal in its nature, as this court has often 
declared, and is avoided by a sale of the property. Laundry Co. v. Insurance 
Co., 121 Tenn. 13, 113 S. W. 394, 21 L. R. A. (N. S.) 442; Hobbs v. Memphis 
Insurance Co., 33 Tenn. (1 Sneed) 444. A misstatement as to title and ownership 
often avoids the policy. Standard Groce. Co. v. National Fire Ins. Co., 161 Tenn. 
o 32 $.W.(2d) 1023; Foster v. Illinois, etc., Ins. Co., 156 Tenn. 436, 300 S. W. 


Automobiles change hands so often, are so often owned by irresponsible 
parties, it seems to us entirely proper for an insurer to protect himself by a 
Provision such as the one we are considering. Many persons own no tangible 
Property except their cars. To many such a personal obligation is not a matter 
of consequence. There would be no inducement for such persons to preserve 


such property if they might insure it for full value and then mortgage it. 
Reversed and dismissed. 
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AMERICAN INDEMNITY CO. v. JAMISON. No. 4042. 
Court of Civil Appeals of Texas. Texarkana. Oct. 20, 1931. 
Rehearing Denied Oct. 29, 1931. 
42 Southwestern Reporter (2d) 801. 
1. INSURANCE. 
Market value of automobile at time of accident, if considered total loss, 
measured indemnity payable under collision policy. 
Collision and upset policy provided that in event of loss or damage 
company shall not be liable beyond actual cash value of property at time 
of injury. 
(For other cases, see Insurance, Dec. Dig. § 499.) 
4. INSURANCE. 
In action on collision policy, evidence held insufficient to establish market 
value of insured automobile. 
Insured offered, as data for determination of market value, evidence, 
in substance, that he bought automobile “new” and paid therefor in cash 
“$1,030,” and that it was not afterward deteriorated by use but was well 


cared for and carefully used from date of purchase to date of policy of 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Red River County; R. J. Williams, Judge. 
Action by J. P. Jamison against the American Indemnity Company. From 
a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded. 

This was an action by the appellee upon a policy of insurance which in- 
sured against loss or damage to his Erskine sedan automobile of the 1929 model 
arising from “accidental collision or upset.” While the appellee’s wife was driv- 
ing the sedan on the Highway near Mineral Wells, Tex., on August 1, 1930, she 
was attempting to give an approaching automobile a part of the narrow road, 
when the right-hand wheel struck the loose gravel on the edge of the highway 
and the sedan skidded and went into the ditch and overturned and was injured. 
As described by appellee and the witnesses in his behalf, the condition of the 
automobile after the upset was substantially that: Th@ entire body was broken 
and battered, the fenders and radiators were dented and bent, the bumper was 
badly sprung, the framing and housing were greatly injured, one headlight ruin- 
ed, the motor was out of line, and the axle housing and one wheel sprung out 
of balance. The appellee himself thought the injury and dilapidation inflicted 
amounted to a total loss of the automobile. The testimony in behalf of appel- 
lant does not show injury or damage to the extent above stated, and only to 
the extent of repairable injury of some of the parts. The testimony quite con- 
clusively shows that the engine was in fair condition, and wheels were not broken, 
and the tires were not punctured. The second day after the upset the sedan was 
driven, as appellee admits, on its own power from the point of injury to Clarks- 
ville, a distance about two hundred miles. 

There is testimony that the injured parts of the sedan were so damaged or 
battered that they could not be repaired or restored to substantially the same 
soundness and good condition as before the upset, and would have to be re- 
placed by new parts. The new parts as itemized would cost the total sum of 
$941.50 with $200 added for labor, aggregating $1,141.50. There is evidence, on 
the other hand, that the injured parts would easily warrant repair, and that the 
same injured parts could be repaired to the same soundness and condition as 
before the upset, and that the sedan could be restored to its original condition 
by the use of the same parts, and the cost of such repairs would vary from $209.50 
to $344, or a little greater sum. 


It was proven as a fact in the early part of April, 1930, the appellee pur- 
chased the sedan “new” and paid therefor “$1,030.00.” The face of the policy 
so recites. On July 30, 1930, the policy of insurance was taken out, issued, and 
delivered. On the day the policy was issued, the sedan was examined by a 
mechanic and found to be “in perfect mechanical order.” From the date of its 
purchase up to the date of the policy the sedan had been carefully kept by 
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appellee in a garage, used entirely as a family car, and driven only “1194 miles” 
as the register showed. The policy insured against loss by upset, namely, “Limit 
of liability—actual cash value, full coverage.” Further stipulation: “And in the 
event of loss or damage this Company shall not be liable beyond the actual cash 
value of the property at the time thereof (injury) nor for an amount greater 
than the amount of insurance remaining in force hereunder on the date of such 
loss or damage.” The policy provides: “This Company’s liability for loss or 
damage to the automobile described herein shall not exceed the actual cash 
value thereof at the time any loss or damage occurs, and the oss or damage 
shall be ascertained or estimated accordingly with proper deductions for depre- 
ciation however caused, and without compensation for loss of use, and shall in 
no event exceed the limit of liability, if any, stated in paragraph C 1-2-3-4, nor 
what it would then cost to repair or replace the automobile or parts thereof 
with other parts of like kind and quality.” 

The trial court made the findings of facts that: 

“T find that just before and at the date of the said accident said automobile 
was of the value of $1,030.00 and that immediately after the accident in its 
wrecked condition it was worth $100.00; 

“T find that after the accident, the automobile could not be restored to its 
original condition by being repaired; 

“T find that to-restore said automobile, as nearly as possible, to its condi- 
tion before the accident by purchasing new parts and having them assembled 
by a mechanic would cost more than the value of the automobile at the time 
of the accident.” 

In keeping with the findings, judgment was awarded the appellee in the 
sum of $930. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 

A. L. Robbins, of Clarksville, for appellee. 

Levy, J. (after stating the case as above). 

In the appellant’s brief there is raised the two points that: (1) Evidence 
sufficient to legally establish the market value of the automobile is wanting; 
and (2) the sum of the recovery is excessive. The adjudication of the amount 
was based, seemingly, upon the finding of fact that the sedan was practically 
wrecked by the upset. 

[1-3] It is obvious that if the sedan must be regarded as in a state of dilapi- 
dation or injured to the extent of being a total loss for all practical purposes, 
the market value of the automobile at the time of the accident would measure 
the indemnity payable under the policy, and in such event its actual market 
value must needs be shown by competent evidence to prove the fact. The ap- 
pellee offered, as data for the determination of the market vaue, evidence, in 
substance, that he bought the sedan “new” in the latter part of March, 1930, 
and paid therefor in cash ”$1,030.00,” and that it was not afterward deteriorated 
by use but was well cared for and carefully used from the date'.of purchase to 
the date of the policy of insurance. The accident happened on August 1, 1930, 
and the insurance policy was dated July 30, 1930. And otherwise than stated, 
precise evidence bearing upon or going to show the cash market value of the 
sedan is wanting. Though the price paid by the appellee was not conclusive 
of the market value, yet was some evidence of that value at the place where 
the purchase was made, and might be taken into account with other evidence. 
lf, besides showing that he bought the sedan “new” and that it was not after- 
wards from the date of purchase deteriorated by usé, the appellee had gone 
further and proved, which was not done, that he had bought it in the ordinary 
course of trade from a regular dealer in such make of automobile, such factual 
elements, in the absence of other evidence to the contrary, would seemingly 
suffice to show the present market value of the sedan. 22 C. J. § 140, p. 184, 
and § 147, p. 186. The applicable general rule is quoted from 3 Sutherland on 
Damages (3d Ed.) § 654: “When the cost was the price at which a regular 
dealer in such articles had sold it when new, in the ordinary course of trade, it 
is evidence of the market value; and if afterwards deteriorated by use, like fur- 
niture, its present value can be ascertained by reference to the former price and 
‘he extent of depreciation.” 
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[4] And assuming that the findings should be taken in the view of meaning 
that the sedan was not a total loss but could be restored to sound condition by 
the use of new parts in the place of the injured parts, still there would appear 
no affirmative finding of the cost of such replacements upon which adjudication 
of the amount could be made otherwise than measured by the value of the sedan. 
The finding was that the replacement of the new parts “would cost more than 
the value of the automobile at the time of the accident,” and the value of the 
sedan was taken as the cost of the replacement of the new parts. 
made by the appellant is controlling of the appeal. 

The judgment is reversed, and the cause is remanded for another trial. 


COMMONWEALTH INS. CO. v. EVANS. No. 7640. 
Court of Civil Appeals of Texas. Austin. Oct. 14, 1931. 
Rehearing Denied Nov. 4, 1931. 

42 Southwestern Reporter (2d) 1088. 


The point 


1. INSURANCE. 


In suit on fire policy, with defense that policy was void because of prior pol- 
icy, issue whether insured knew of other policy on automobile, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
3. INSURANCE. 


Additional insurance, obtained without insured’s consent, knowledge, acqui- 
escence, or ratification, does not violate clause forfeiting policy for obtaining ad- 
ditional insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

4. INSURANCE. 


As respects additional insurance, mortgage on automobile authorizing mort- 
gagee to obtain insurance on mortgagor’s neglect did not authorize mortgagee to 
obtain policy, unless mortgagor neglected to insure. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

5. INSURANCE. 


Under mortgage on automobile authorizing mortgagee to obtain insurance on 
mortgagor’s neglect, mortgagee was not authorized to obtain insurance binding on 
mortgagor without notice to him. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

6. INSURANCE. 


Mortgagee of automobile, independently of clause permitting insurance on 
mortgagor’s neglect, is authorized to insure its interest as mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


Appeal from District Court, Tom Green County; John F. Sutton, Judge. 

Action by Grady Evans against the Commonwealth Insurance Company. 
From a judgment against it, defendant appeals. 

Affirmed. 2 

Thompson, Knight, Baker & Harris, Will C. Thompson, and Robert Lee Guth- 
rie, all of Dallas, for appellant. 


Collins, Jackson & Snodgrass, of San Angelo, for appellee. 
McCLenpon, C. J. 


Suit by Evans against the Insurance Company upon a fire insurance policy 
covering an automobile. The insurance company defended upon the allegation 
that the policy was void by reason of the existence of a prior policy issued by 
the St. Paul Company in violation of an express provision of the policy in sult. 


Evans recovered upon a special issue verdict, and the Insurance Company has ap- 
pealed. 


The St. Paul policy was taken out by Chain Investment Company, who held a 
chattel mortgage upon the automobile, and it was Evans’ contention (which the 
jury findings sustained) that it was taken out without his authority, knowledge, 
or consent, and was therefore not additional insurance within the stipulation Te 
lied upon. ’ 

We hold the evidence sufficient to support the following fact findings: 

The car was purchased in 1928, and as part of the consideration Evans gave 
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a chattel mortgage for $1,400, which was carried by John W. Six Motor Company. 
There was a policy covering the car held by the Six Company which appears either 
to have expired or to have been canceled on May 27, 1929. On that day the mort- 
gage debt was refinanced by Chain Investment Company, of which Horton and 
Yaggy (who were also local agents for the St. Paul Company) were officers. 
Horton conducted the negotiations with Evans in which it was understood there 
should be no insurance written. A new note and chattel mortgage were executed. 
This note was for $1,481.05, which amount was made up of $1,396.22 paid to the 
Six Company and $84.83 “service charges.” The books of the Chain Company 
showed that this latter amount included an item of $16.50 to cover premium on 
fire and theft insurance, which was inserted under these circumstances. The pa- 
pers in the transaction were passed to Yaggy’s desk, who did not know the under- 
standing between Evans and Horton, and according to his custom he issued the 
St. Paul policy which was in favor of Evans, with loss payable clause to the 
Chain Company; and he included the premium in the service charges. Evans paid 
off the mortgage in September, 1929, and all the papers in connection with the 
loan, including the policy, were mailed to him. He, however, did not look through 
the papers to ascertain their contents; and had no actual knowledge of the exist- 
ence of the policy until after the fire, when he was informed by appellant’s ad- 
juster that there was another policy on the property; and at the request of the 
adjuster he looked through the papers and discovered the St. Paul policy among 
them. Some time in November or December, 1929, after the Chain Company’s 
mortgage had been paid off, Evans had a conversation with the bookkeeper of the 
Six Company, with a view of making a new loan on the car. At Evans’ request, 
the bookkeeper rang up Horton and inquired whether there was a policy on the 
car, and was informed by Horton that there was not. The policy in suit was writ- 
ten February 5, 1930, and the loss occurred February 17, 1930. 

[1, 2] The evidence is somewhat obscure in some respects, and isolated por- 
tions of Evans’ testimony present some apparent conflicts with other portions of 
his testimony. Appellant contends, in this connection, that it is apparent that 
Evans knew of the St. Paul policy either at the time it was issued or thereafter 
and before, the fire; and he therefore ratified its issuance by not repudiating it. 
Evans’ testimony is positive and unequivocal that he had no knowledge of the ex- 
istence of the St. Paul policy until after the fire, and his testimony as a whole is 
not inconsistent with this statement. The issues raised in this regard concern the 
credibility and weight of testimony, which lie exclusively within the province of 
the jury, and have no bearing upon the probative force of the evidence. 

[3] The authorities quite uniformly hold that: “If additional insurance is ta- 
ken out on property, without the consent or knowledge of the insured, and there 
is no acquiescence in or ratification of it by him, such insurance is not a violation 
of a clause in the insurance policy making additional insurance a ground of for- 
feiture of the policy.” 14 R. C. L. 1137. 


The following Texas cases are in point: Phoenix Ins. Co. v. Hague (Tex. 
Civ. App.) 34 S. W. 654; Ginners’ Mut. Underwriters v. Wiley & House (Tex. 
Civ. App.) 147 S. W. 629. See, also, 26 Corp. Jur. pp. 188, 189; 5 Ency. of Ins. 
Law, p. 3658, § 1049; 2 Cooley’s Brief on Insurance (2d Ed.) p. 2292. 

[4] Appellant contends that, regardless of Evans’ actual knowledge, the St. 
Paul policy was binding upon him because issued by his duly authorized agents 
under a stipulation in the mortgage whereby he agreed to keep the property in- 
sured with loss payable to mortgagee, “and in case said mortgagor shall neglect 
or refuse to obtain said insurance * * * then said mortgagee may at said mortga- 
gor’s option obtain such insurance,” and charge the cost to the mortgagor. 

In 1880 the New York Court of Appeals, in the well-considered case of Titus 
v. Glens Falls Ins. Co., 81 N. Y. 410, made the following holding: “It is true that 
Merrill’s [mortgagor’s] mortgage contained a clause providing that he should 
keep the mortgaged buildings insured, and assign the policy to the plaintiff [mort- 
Ragee], and that in case of default on his part, the plaintiff might procure such 
insurance at his expense and add the amount paid therefor to the mortgage. But 
that clause could not operate until there was default on the part of Merrill, and 
he could be put in default only upon refusal or neglect to procure the insurance 
after some sort of notice or demand.” 

This case has been repeatedly followed. Cannon v. Ins. Co. 49 La. Ann. 
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1367, 22 So. 387; Clower v. Ins. Co., 220 Mo. App. 1112, 296 S. W. 257; Carpen- 
ter v. Ins. Co., 61 Mich. 635, 28 N. W. 749; Cowart v. Ins. Co., 114 Ala. 356, 22 
So. 574. 

We follow the holding as being both sound in principle and well sustained by 
high authority. 

[5] Here there was not only no neglect or refusal on Evans’ part; but there 
Was an express understanding that no insurance was to be taken out. However, 
this understanding arose, whether from mistake or otherwise (no fraud being 
shown), the authority of the mortgagee to procure insurance binding upon Evans 
could not arise until after “some sort of notice or demand,” which was never 
given or made. 

[6] Of course, the Chain Company, independently of authority conferred in 
the mortgage, had the right to insure its own interest in the property as mortga- 
gee. But that would not have constituted additional insurance within the mean- 
ing of the policy. Camden Fire Ins. Co. v. Sutherland (Tex. Civ. App.) 278 S. 
W. 907; Home Ins. Co. v. Koob, 113 Ky. 360, 68 S. W. 453, 58 L. R. A. 58, 101 
Am. St. Rep. 354; 14 R. C. L. p. 1138, § 320; 5 Cyclopedia of Ins. p. 3634, § 1039, 
and p. 3665, § 1053. In so far, however, as the St. Paul policy covered Evans’ in- 
terest in the car, it was, under the testimony and jury findings, unauthorized and 
not binding, and did not constitute other insurance within the meaning of the 
policy in suit. 

[7] Error is predicated upon admission of Evans’ testimony to the effect that 
in the telephone conversation above Horton told the Six Company’s bookkeeper 
there was no insurance on the car. Evans only heard what was said by the book- 
keeper, and it was from what he reported at the time that Evans obtained his 
knowledge. The objection was that the evidence was hearsay. Since Horton 
himself gave the same testimony and there was no conflict in the evidence upon 
the subject, the error, if any, was harmless. 

[8] Evans testified that the cash value of the car immediately before the fire 
was $1,800. This evidence was objected to because it did not fix the place where 
the car had such value. In laying the predicate for this testimony, it clearly ap- 
pears that Evans’ knowledge regarding value was limited to the vicinity where 
the loss occurred. Had there been substantial doubt upon the matter, appellant 
might readily have removed such doubt by cross-examination. Additionally, the 
evidence was only cumulative, and therefore harmless, since there was ample addi- 
tional testimony from apparently disinterested witnesses to support the jury’s find- 
ing ($1,575) of value. 

The above holdings dispose of all but two (fifth and sixth) of appellant's 
assignments of error. These are manifestly without merit, and we overrule them 
without discussion. 

The trial court’s judgment is affirmed. 

Affirmed. 
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CASUALTY 


WASHINGTON THEATRE CO., Inc, v. HARTFORD ACCIDENT & 
INDEMNITY CO. No. 462. 
Supreme Court of New Jersey. Nov. 24, 1931. 
157 Ailantic Reporter 111. 
1. INSURANCE. ; : a 

Construction of ambiguous policy favoring insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. ; ; i y ; 

Policy, insuring theater against loss incurred defending suits alleging bodily 
injuries “accidentally” sustained covered cost of theatre’s defending suit alleging 
negligent injuries. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Patron’s suit against theatre, alleging breach of its duty to use due care to 
protect patron from other patrons’ disorderly conduct, alleged accident based on 
negligence within policy insuring theatre against loss incurred defending suits 
alleging bodily injuries “accidentally” sustained. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from District Court of Bayonne. 

Action by the Washington Theatre Company, Inc., against the Hartford 
Accident & Indemnity Company. ‘From a judgment for plaintiff, defendant appeals. 

Affirmed. 

The judgment appealed from is in favor of the plaintiff below; the cause 
being heard without a jury by Judge Aaron A. Melniker, who filed the following 
opinion : 

“This action was brought to recover from the defendant the expenses which 
the plaintiff incurred in defending itself in a lawsuit which it claims the Insur- 
ance Company should have defended. 

“On October 21, 1930, the defendant issued to the plaintiff a policy of insu 
ance in which the defendant agreed 
_. “To pay any loss by liability imposed by law upon the assured for bodily 
injuries * * * accidentally sustained * * * by any person not employed 
by the assured, caused by 

“(a) The ownership, care, maintenance, occupation or use of the premises 
described in the Declarations, or 


“(b) By any business operations disclosed in the Declarations, conducted by 
the assured on the premises either while such person is within or upon the 
premises of the assured. * * *” 

“To defend * * * any suit alleging such bodily injury. * * *” 

“The ‘premises’ and ‘business operations’ referred to in the ‘Declarations’ 
consist of a building at No. 976 Broadway, Bayonne, N. J., used and occupied 
by the plaintiff and in which plaintiff conducted a theatre. 

“On January 30, 1931, and while the policy was in force, suit was instituted 
by one Catherine Manno against the Washington Theatre Co., Inc., the present 
plaintiff, in tort for damages for negligence, it being alleged that the Theatre 
Company had failed to use proper care to protect said Catherine Manno while 
she was a patron in the theatre from assault by another patron who it was alleged 
was ‘boisterously intoxicated,’ was ‘noisy, annoying and obnoxious’ and ‘whose 
conduct constituted a nuisance’ and that the Theatre Company failed in its duty 
to ‘exercise proper care to make its premises reasonably safe for the patrons 
thereof’ and ‘to protect patrons from the violence and assault of other patrons,’ 


and that because of such failure, said Catherine Manno was assaulted and 
suffered injury and damage. 


The Theatre Company referred the papers in the Manno suit to the defendant 
Insurance Company which promptly disclaimed liability. The Theatre Company 
thereupon retained its own counsel and successfully defended the suit. It then 
made a claim against the defendant Insurance Company for reimbursement of 
the expenses incurred in such defense. The defendant refused to pay and this 
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suit was thereupon instituted to recover such expenses, amounting to $160.00, 
There is no dispute as to the reasonableness of the charge. 

“The question of liability in this case turns upon the meaning of the words 
‘bodily injury accidentally sustained’ as used in the policy of insurance upon 
which this action is based. 

“The Insurance Company denies liability on the ground that the suit against 
the plaintiff was not for bodily injuries ‘accidentally sustained’ and therefore not 
the sort of a claim the Insurance Co. was liable for under its policy and that 
it was, therefore, under no obligation to defend such suit. 

[1-3] “The plaintiff insists that the action was one for negligence and, there- 
fore, one which the defendant had undertaken to protect the plaintiff against. 
Which contention if correct depends upon the meaning of the word ‘accidentally’ 
as used in the policy. In construing the policy, it must, of course, be borne in 
mind that in case of doubt, that construction must be adopted which favors the 
insured. Weiss v. Union Indemnity Co., 107 N. J. Law, 348, 153 A. 508. 

“The question presented seems to be a novel one for the diligent search of 
counsel and the court for precedent and authority both in this State and else- 
where have been fruitless. Counsel for the plaintiff cites many cases in which 
it was decided that injury or death resulting from an unprovoked assault was 
‘accidental’ within the meaning of accident policies insuring the victim of the 
assault against injury or death due to accident. Richards v. Travelers’ Ins. Co, 
89 Cal. 170, 26 P. 762, 23 Am. St. Rep. 455; Lovelace v. Travelers’ Pro. Ass'n, 
126 Mo. 104, 28 A. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638. But these cases 
are not exactly analogous. 

“There would seem to be little doubt that an unprovoked assault upon such 
an assured, resulting in injury or death, would be, certainly insofar as the 
assured was concerned, an ‘accident’ within the meaning of these policies. A 
person insured against accidental injury is just as much ‘accidentally’ injured 
if he should be unexpectedly and without provocation assaulted on the public 
street as he would be if an automobile ran him down as he was crossing the street. 

“And so in cases arising under ‘Workmen’s Compensation Acts’ where work- 
men have been assaulted during working hours and at their places of employ- 
ment, it has been held quite uniformly that injuries resulting from such assaults 
were compensable. John H. Kaiser Lumber Co. v. Industrial Commission, 181 
Wis. 513, 195 N. W. 329; Stasmos v. State Industrial Commission, 80 Okl. 221, 
195 P. 762, 15 A. L. R. 576; Weekes v. William Stead, Ltd, 6 N. C. C. A. 1010. 

“These cases are obviously distinguishable from the case sub judice in which 
an Insurance Company issued what is known as a ‘public liability’ policy in which 
it agreed to pay any loss imposed by law upon the assured for bodily injuries 
‘accidentally’ sustained by another. Is an injury sustained in an assault upon such 
other person ‘accidentally’ sustained within the meaning of the language of the 
policy? 

“It is quite clear that the word ‘accidentally’ is used here not in its primary 
sense as a purely fortuitous happening—the kind of an event which cannot and 
does not give rise to any cause of action. The plaintiff would hardly be willing 
to pay for insurance against liability arising from such happening as there would 
be no liability in such case. Obviously, therefore, it is not gainst purely accidental 
injuries that the plaintiff insured itself, for it would not be liable for such 
accidents in any event. It is equally clear that the defendant would not and did 
not intend to insure the plaintiff against iiability for willful injury inflicted by 
the plaintiff upon another. It seems to follow, therefore, that what the policy 
was intended to cover was the class of cases between these two extremes, namely, 
cases involving injuries due to or caused by the negligence of the insured. : 

“Was the Manno action predicated upon such a happening? The state ot! 
demand alleges the duty of the plaintiff as an operator of a theatre to use reason- 
able care to protect its patrons against injury and negligent breach of such 
duty. This is not necessarily conclusive but it cannot be denied that such allega- 
tion constitutes a cause of action based on negligence. It is the duty ot the 
operator of a theatre or other place of public amusement to use reasonable care 
not only to make the premises in which said business is conducted physically 
safe, but also to use reasonable care to protect its patrons from assault by its 
own employees or by other patrons. 26 R. C. L. 718. Of course, this duty 1s not 
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an absolute duty. It is only a duty to exercise reasonable care. A theatre operator 
is no insurer. He is not obliged absolutely and under all circumstances to protect 
his patrons against assault. Circumstances can readily be imagined in which no 
reasonable vigilance or reasonable effort on the part of the proprietor could 
prevent an assault, but surely it will not be disputed that if the proprietor 
permits an intoxicated and disorderly person to enter a theatre and assault an 
innocent and inoffensive patron in the presence of the proprietor or of an usher 
who makes no effort to intervene to prevent such assault, that the theatre proprie- 
tor would be liable, and the liability would be predicated not upon the assault 
but upon the negligence or lack of reasonable care on the part of the proprietor 
or his servants in failing to protect the victim of the assault. The injuries sus- 
tained would be the result of negligence and insofar as the victim is concerned, 
such injuries would be accidentally sustained, just as much as though the patron 
had fallen from a defective seat or through a defective trap door. 

“The Manno action against the plaintiff, therefore, being based on negligence 
was one within the contemplation of the contract of insurance, on which the 
defendant was bound to defend in plaintiff’s behalf and for its failure to do so 
it is liable in damages to the plaintiff for the expense plaintiff incurred in defend- 
itself. Hill Co. v. Georgia Cas. Co., 158 Tenn. 194, 11 S.W.(2d) 684; Travelers’ 
Insurance Co. v. Henderson Cotton Mills, 120 Ky. 218, 85 S. W. 1090, 117 Am. 
St. Rep. 585, 9 Ann. Cas. 162. 

“There will be judgment for the plaintiff for $160.00.” 

Argued October term, 1931, before Campbell, Lloyd, and Bodine, JJ. 

G. Earl Brugler, of Hoboken, and Victor C. Hansen, of Newark, for appellant. 

Benjamin Nessanbaum, of Bayonne, for appellee. 

Per Curiam. 

The judgment under review is affirmed for the reasons expressed in the 
opinion of Judge Melniker in the court below. 
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MISCELLANEOUS 


BUFFALO ASS’N OF FIRE UNDERWRITERS v. NOXSEL-DIMICK Co. 
Supreme Court, Erie County. Sept. 1931. 
253 New York Supplement 40. 
1. INSURANCE. 

Association of fire underwriters may, within legal limitations, prescribe 
terms and conditions on which applicant may become member (Membership 
Corporations Law, § 20; Laws 1881, c. 668). 

The association was a membership corporation created by special 
act of Legisiature, Laws 1881, c. 668; its purposes as stated in such law 
being to inculcate just and equitable principles in business of insurance, 
to establish and maintain uniformity among members in policies or con- 
tracts of insurance, and to acquire, preserve, and disseminate valuable 
information relative to business. No one was under constraint to be- 
come nor under restraint to cease to be a member. 


(For other cases, see Insurance, Dec. Dig. § 14.) 


2. INSURANCE. 

Insurance agent, by joining association of fire underwriters, accepted by- 
laws and amendments thereto, which became contract between agent and asso- 
ciation (Laws 1881, c. 668). 


(For other cases, see Insurance, Dec. Dig. § 14.) 
3. INSURANCE. 

Insurance agent’s membership in association of fire underwriters was priv- 
ilege, not right (Laws 1881, c. 668). 

(For other cases, see Insurance, Dec. Dig. § 14.) 


4. INSURANCE 

Regulation of and making commissions uniform among members by associ- 
ation of fire underwriters held not contrary to law or public policy. 

(For other cases, see Insurance, Dec. Dig. § 14.) 
5. INSURANCE. 

By-laws of association of fire underwriters regulating commissions of mem- 
bers held not u'tra vires (Laws 1881, c. 668). 

The by-law provided that all members of the association were bound 
by conditions of agency agreements adopted by association, and no mem- 
ber should receive higher rate of commission nor other valuable consid- 
eration than provided by such agreement. Such by-laws were within fair 
intendment of words of purpose clause of act of incorporation of associa- 
tion which read: “The purpose of this corporation shall be to inculcate 
just and equitable principles in the business of insurance; to establish 
and maintain uniformity among its members, in policies or contracts otf 
insurance.” 

(For other cases, see Insurance, Dec. Dig. § 14.) 
6. INSURANCE 
Insurance agent, member of association of fire underwriters, held required 
to give up membership or conform to by-laws limiting commissions. 

The meraber, however, had choice as to which course it would pur- 
sue. The agent could not, after being admitted to membership in asso- 
ciation and expressly agreeing to be governed by all rules and regula- 
tions thereof, thereafter voluntarily by contract place itself in such posi- 
tion that is must violate either its contract with association or abrogate 
such subsequent contracts, and then equitably claim relief from burden 
of prior contract with association. 

(For other cases, see Insurance, Dec. Dig. § 14.) 
7. INSURANCE. . 
Insurance agency contract executed before adoption by association of under- 


writers of by-laws limiting agent’s commissions held not violation of such by- 
laws. 
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The contract in question called for larger commission than by-laws 
permitted, but it was actually entered into prior to adoption of by-laws 
and was for term of ten years. 

(For other cases, see Insurance, Dec. Dig. § 14.) 

8. INSURANCE. 

By-laws of association of underwriters limiting commissions of insurance 
agents who were members veld not to violate any vested rights or privileges of 
member agent. 

(For other cases, see Insurance, Dec. Dig. § 14.) 

9, INSURANCE. 

Association of fire underwriters had right and authority to enact and en- 
force by-laws regulating member agency. 

The by-laws limited commissions of members, provided that asso- 
ciation should determine qualification for membership, that no member 
should represent any company whose local agents were not members 
of association, and that members should not transact fire insurance busi- 
ness with agents not members of association except in certain instances. 
(For other cases, see Insurance, Dec. Dig. § 14.) 

Action by the Buffalo Association of Fire Underwriters against the Noxsel- 
Dimick Company. 

Judgment ir accordance with opinion. 

Action for a declaratory judgment. 

Donovan & Raichle, of Buffalo (Carlos C. Alden, of Buffalo, of counsel), 
for plaintiff. 

Killeen & Sweeney, of Buffalo (Francis J. Maloney, of Buffalo, of counsel), 
for defendant. 

Norton, J. 


The plaintiff is a membership corporation created by special act of the 
Legislature (Laws of 1881, c. 668); its purposes, as stated in such law, being 
“to inculcate just and equitable principles in the business of insurance; to estab- 
lish and maintzin uniformity among its members, in policies or contracts of 
insurance, and to acquire, preserve and disseminate valuable information rela- 
tive to the business in which they are engaged.” Section 2. It was authorized 
by such law “to make all needful by-laws not contrary to the provisions of this 
act or the constitution and laws of this state, or of the United States.” 


The defendant is a domestic corporation, organized in 1909, engaged in Buf- 
falo, N. Y., since its incorporation in the general insurance business, including 
the writing, as agent, of fire insurance on risks in Buffalo and vicinity. Follow- 
ings its incorporation, and in July, 1909, defendant joined plaintiff association 
and has continuously been a member ever since. Under contracts made prior 
to July, 1929, by defendant, it represents, as agent, the seven fire insurance 
companies named in the answer and referred to in the complaint; all of which 


companies are authorized to do a fire insurance business in the state of New 
York. 


At the time defendant applied to become and became a member of plain- 
tiff association, the by-laws thereof contained the following provision: “Each 
member of this Association by accepting his membership agrees to be governed 
by the Constitution and By-laws, and all the rules and regulations of this Asso- 
ciation and any amendments thereto which may be hereafter adopted, and any 
and all By-laws and amendments thereto now in force, or which may hereafter 
be adopted by this Association, and that he will make no deviation therefrom, 
either in letter or spirit.” 

_In 1919 plaintiff association duy adopted the following by-laws; and the 
defendant, represented by its president, duly voted in favor thereof, viz.: 


“Non-Association Companies. 


_No member shall represent any company (or any of its branches or sub- 
Sidiaries) all of whose local agents engaged in the fire insurance business are 
hot members of this Association. 
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“Intercourse with Non-Members. 

“In the placing of business outside their respective offices members must 
invariably prefer their fellow members in the Association and the companies 
they represent, but after exhausting these resources they may secure policies of 
non-members and outside companies reporting, however, each such transaction 
in writing to the manager. No member shall furnish any information to a non- 
member concerning the business, rates, rules or schedules of the Association. 

“Brokers. 

“Members of the Association are prohibited from acepting business from, 
or paying commission to any individual, firm or corporation, unless such indi- 
vidual, firm or corporation holds, either a Class ‘A’ or Class ‘B’ brokers certifi- 
cate from this Association. 

“Membership. 

“The Association shall determine the qualifications for membership and shall 
judge as to the eligibility of applicants. Membership in this Association is a 
personal privilege to be enjoyed by those admitted thereto only during such time 
as they remain qualified therefor and abide by the membership agreement. 

“Membership Pledge 

“The following membership pledge must be signed by each member; when 
membership is vested in a firm the agreement must be signed in the firm name 
and by each individual member of such firm; and when membership is vested 
in a corporation by its president and secretary, under its seal and by each stock- 
holder of such corporation. 

“I hereby agree to abide by, observe and uphold the act of incorporation, 
by-laws, rules, regulations, tariffs and rates of the Buffalo Association of Fire 
Tnderwriters as now, or hereafter made, and to enforce compliance therewith 
by all other members of the Association and by all agents, brokers, employees 
or others under my jurisdiction or control. 

“T agree that my menibership is a privilege dependent upon my observance 
of the constitution and all by-laws, rules, regulations, tariffs and rates of said 
Association, and that it terminates by my failure to observe and maintain same. 

“T agree to pay all dues and assessments of said Association up to the date 
of termination oi my membership. 

“In the event of termination of my membership I agree to return to the 
Association rate cabinets and all other property owned by it. 

“T agree to submit all my books and records for examination by the Asso- 
ciation or any duly authorized representative thereof whenever called upon so 
to do. 

“I agree to maintain my deposit in the Forfeit Fund, as required by the 
Association.” 

July 3, 1929, the plaintiff association duly adopted the following by-laws. The 
defendant, represented by both its president and secretary, duly voted against 
their adoption, viz.: 

“Article Sixteen 

“Sec. 1. All members of this Association are bound by the conditions of 
the Agency Agreements adopted by the Association, and no member shall re- 
ceive or accept, directly or indirectly a higher rate of commission, nor other 
valuable consideration than is provided in said Agreements.” 

“Membership Agreement and Pledge. 

“Sec. 11. The following Membership Agreement and Pledge must be signed 
by each member; when membership is vested in a firm, the agreement an 
pledge must be signed in the firm name and by each individual member of such 
firm; and when membership is vested in a corporation, by its President and Sec- 
retary under its seal, and by each stockholder of such corporation. 


“Sec. 12 I hereby agree to abide by, observe and uphold the act of incor- 
poration, By-Laws, Rules and Regulations and Standards of the Buffalo Asso- 
ciation of Fire Underwriters as now or hereafter made, and assist in enforcing 
compliance therewith by all other members of the Association and by all agents, 
brokers, employees or others under my jurisdiction or control. 

“Sec. 13. I agree that my membership is a privilege dependent upon my 
observance of the Constitution and all By-Laws, Rules and Regulations and 
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Standards of said Association, and that it may be terminated by my failure to 
observe and maintain same. 

“Sec. 14. I agree that as a member of this Association I shall be bound to 
observe and maintain all rates, rules and forms promulgated by the New York 
Fire Insurance Rating Organization, which are filed with the Insurance Depart- 
ment of the State of New York.” 

“Article Two. Membership. 

“Sec. 1. The Association shall determine the qualifications for membership 
and shall judge as to the eligibility of applicants. Membership in this Associa- 
tion is a personal privilege to be enjoyed by those admitted thereto only dur- 
ing such time as they remain qualified therefor and abide by the Membership 
Agreement and Pledge.” 

“Article Twelve. Company Representation. 
“Non-Association Companies. 

“Sec. 1. No member shall represent any company (or any of its subsidiary 
or affliated or associated companies) any of whose local agents engaged in fire 
insurance business are not members of this Association.” 

“Article Nine. Non-Intercourse. 

“Sec. 1. Members are not permitted to transact a fire insurance business 
with agents who are not members of this Association, whether a brokerage 
commission be allowed or not, except as provided in the following section.” 

Under “Article Sixteen” of the by-laws, above quoted, members of plaintiff 
association are required and bound to comply with the agency agreements 
adopted by plaintiff association. Such “Agency Agreement” in substance is the 
agreement which the fire insurance companies composing the Eastern Under- 
writers’ Association make with their agents. The Eastern Underwriters’ Asso- 
ciation is composed of most of the larger fire insurance companies doing busi- 
ness in the New England and Central States, which association companies write 
a substantial part of the total fire insurance placed within the territory of the 
plaintiff association. 

In December, 1927, the plaintiff association adopted for its territory and 
members such “Agency Agreements,’ and they have applied, with a slight 
change, made in January, 1929, to its territory and its members, ever since. How- 
ever, there was no definite provision in the by-laws or rules of plaintiff associa- 
tion requiring its members to comply with such “Agency Agreements,” until the 
adoption on July 3, 1929, of “Article Sixteen” of the by-laws, above quoted. 

There are a substantial number of fire insurance companies, doing a sub- 
stantial volume of fire insurance business in the territory of the plaintiff, which 
are not members of the Eastern Underwriters’ Association, each of which is 
of smaller capital and resources than any of the companies affiliated with the 
Eastern Underwriters’ Association, but all such unaffiliated companies are au- 
thorized to do business in the state of New York and so are presumably good 
sound companies. All or nearly all of such unaffiliated companies pay to their . 
agents a greater percentage of the premiums on the policies of insurance which 
such agents write than are paid by the affiliated companies, and thus more than 
is allowed by the said “Agency Agreements.” 

Defendant is the agent of seven of the unaffiliated companies, each of which 
companies pays defendant a higher commission, viz. a greater percentage of 
the premiums on the policies it places with such company, than the affiliated 
companies pay their agents, under the provisions of such “Agency Agreements.” 
Thus admittedly defendant violates the plaintiff’s by-laws. 

Defendant’s agency contract with each of said seven unaffiliated companies 
was made prior to July 3, 1929, the date of the adoption by plaintiff of such ar- 
licle 16 of its by-laws. These contracts are informal, some oral, some partly oral, 
partly in writing, but all fixing a higher commission for defendant than is per- 
missible under the “Agency Agreements.” Five of such contracts fix no definite 
term for aed agency; some are terminable on thirty days’ notice by 
either party, others make no provision for termination. Two of such contracts 
are in rile and are for a term of ten years; they were both made in May, 
1928, and hence will not terminate until May, 1938; but the provision for the 
ten years’ term as to one, the American Colony Insurance Company, was added 
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to the original contract of agency by a supplementary agreement made by the 
parties September 30, 1929; and the provision as to the ten year’s term as to 
the other, the Mohawk Fire Insurance Company, was added to the original con- 
tract of agency by a so-called “agreement of revisal” made by the parties May 
18, 1929. 

Both parties seek a judgment declaring whether such by-law, article 16, 
section i, adopted July 3, 1929, is valid and enforceable, and may be applied to 
and enforced against the defendant without violation of any of defendant's 
vested rights and privileges; in other words, whether the plaintiff association 
may regulate the rate of commissions that defendant as a member of plaintiff 
association may contract for and receive from the fire insurance companies it 
represents as agent. 

And defendant in its counterclaim seeks a judgment declaring the validity 
or invalidity: (1) Of the by-laws of plaintiff association which prohibit its 
members from representing any fire insurance company all of whose local agents 
are not members of plaintiff association; and (2) of the by-laws of plaintiff 
association which forbids its members from transacting fire insurance business 
with insurance agents who are not members of the plaintiff association. 

The questions presented herein for adjudication and declaration are real 
and of great moment to the parties. 

If plaintiff may not prescribe the maximum rate of commissions its members 
may receive from their principals, and the class of companies its members may 
not represent, and the class of other insurance agents its members may not 
transact business with, there is little now left for plaintiff to do and slight 
purpose in its continued existence. 


If defendant must forego the increased commissions it is receiving from the 
seven unaffiliated companies it represents, or in lieu thereof lose its membership 
in plaintiff association and be thereby foreclosed from doing any fire insurance 
business with those who continue to be members thereof, it stands to suffer sub- 
stantial loss; if it may not represent such class of companies as it may choose, 
and may not do business with such class of insurance agents as may offer it 
or accept its business, without losing such membership, then it must either give 


up a considerable source of revenue or give up its membership in plaintiff, with 
all the loss that may entail. 


Defendant contends: That plaintiff has no power nor authority by general 
law nor under its act of incorporation to adopt or enforce the by-laws in question, 
and that they are contrary to common right and void; that, as to defendant, 
besides their general application, such by-laws impinge upon contracts existing at 
the time of their adoption and they are therefore void as to defendant; that 
membership in plaintiff association is a right and not a privilege, therefore the 
membership pledge is invalid; that the by-laws which prohibit members from 
representing companies that give or pay to their agents a greater percentage of 
the premiums on the policies they write than the plaintiff considers safe or proper 
insurance practice, and the by-laws which prohibit members from transacting 
insurance business with other agents who represent such companies, are in restraint 
of trade and are restraints upon the freedom to contract, imposed on the members 
of plaintiff, is plain. . 

[1] But membership in plaintiff association is not compulsory ; defendant is 
free to withdraw at any time. It did and does not have to take the pledge which 
plaintiff requircs of its members, and may relieve itself therefrom by cee 
be a member when it chooses so to do. Under both the law and custom plaintiff, 
although incorporated, being a voluntary association, was vested with the right 
and power to determine who could become members thereof, and under what 
conditions, and subject to what obligations. Membership Corporations Law ot 
1926, § 20, and the laws revised and superseded thereby. ” 

Plaintiff may within legal limitations prescribe the terms and conditions upon 
which an applicant can become a member thereof. No one is under constraint to 
become, nor under restraint to cease to be a member. Defendant was under no 
obligation to join plaintiff association; it is under no obligation to remain 4 
member thereof. 


[2] The defendant, by joining plaintiff association, accepted and agreed to 
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abide by its by-laws and the duly adopted amendments thereto. The by-laws’ then 
became and now are the contract between defendant and plaintiff. 

The Court of Appeals states the law that applies to the situation herein in 
the following language in Matter of Haebler vy. New York Produce Exchange; 
149 N. Y. 414, at page 427, 44 N. E. 87, 91: “The by-laws * * * were in 
existence when the relator became a member of the association, and he expressly 
agreed * * * and be controlled thereby. The relator had a right to become 
a member of this corporation, and to agree to be governed by its charter and 
by-laws; and, when he did so, they expressed the contract by which he and every 
other member were bound, and which measured their rights, duties, and liabilities 
as members thereof. Weston v. Ives, 97 N. Y. 222; Belton v. Hatch, 109 N. Y. 
593, 17 N. E. 225 [4 Am. St. Rep. 495]; O’Brien v. Grant, 146 N. Y., 163, 173, 
40 N. E. 871 [28 L. R. A. 361].” 

The same principle is even more tersely applied in National League of 
Commission Merchants of United States v. Hornung, 148 App. Div. 355, at page 
361, 132 N. Y. S. 871, 875, as follows: “When the defendant became a member 
of the plaintiff [a membership corporation], he agreed to abide by its constitu- 
tion and by-laws, which defined his relations to the organization, and was the 
contract by which he was to be bound”’—citing the above cases and Bachmann 
vy. New Yorker Deutcher Arbeiter Bund, 64 How. Prac. 442. 

The law is thus summed up in the syllabus of Cabana v. Holstein-Friesian 
Association of America, 196 App. Div. 842, 188 N. Y. S. 277: “A member of a 
membership corporation makes the by-laws thereof a part of his contract of 
membership and becomes bound by them.” 

In People v. Holstein-Friesian Association, 41 Hun, 439, it was definitely 
held that neither the public nor any member of the public had any right to 
membership in a membership corporation. 

The cases of People ex rel. Gray v. Medical Soc. of Erie County, 24 Barb. 
570, and Ewald v. Medical Soc. of County of New York, 70 Misc. Rep. 615, 130 
N. Y. S. 1024, are not in point. They relate to medical societies. 

“Every licensed physician of good character and having the necessary qualifi- 
cations was entitled to membership [in a medical society], citing People ex rel. 
Bartlett v. Medical Society [of Erie County] 32 N. Y. 187.” Quoted from Ewald 
v. Medical Soc. of County of New York, 144 App. Div. 82, page 88, 128 N. Y. S. 
886, 891, which decision reversed the decision, reported, 70 Misc. Rep. 615, 130 
N. Y. S. 1024, cited by defendant. 

[3] I am of the opinion that defendant had no right to become a member 
of plaintiff association, that membership thereof is a privilege, and a member 
has no right to remain a member except on the same terms and subject to the 
same conditions that all other members thereof accept, subscribe to and comply 
with, viz. the by-laws and the pledge therein required, to be taken and given by 
all members. 

Defendant urges that membership in plaintiff association is a matter of 
right; that plaintiff may not “pick and choose” its members—citing in support 
of such position Matter of Importers’ & Exporters’ Ins. Co. v. Rhoades, 239 
N. Y. 420, 146 N. E - 648. 

That plaintiff may “pick and choose” its members is clear; else why the 
provision in the by- laws, article 2, section 19, for election to mem mbership by 
four-fifths affirmative vote of the members present at the meeting the applicant 
is voted on, following the submission to and report of the committee on mem- 
bership as to eligibility? 

The case of Matter of Importers’ & Exporters’ Insurance Company v. 
Rhoades, 239 N. Y. 420, 425, 146 N. E. 648, 649, supra cited by defendant im 
support ‘of such claim, is authority to the contrary. In that case the New York 
Fire Insurance Rating Organization, whose power over its members was the 
subject-matter of that action, was organized under sections 141, 14l-a, and 141-b 
of the Insurance Law, as amended by chapter 660, §§ 1-3, of the Laws of 1922, 
which law provides that every such rating organization “shall admit to member- 
ship or shall furnish its service without discrimination to any person, association 
or corporation authorized to transact the business of fire insurance within this 
state, applying therefor,” and the court’ in that case says: 

‘But the distinction is obvious between a rating association existing unde1 
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the statute and cne existing solely by agreement of members. The latter may 
pick and choose; the former must furnish its service to any corporation author- 
ized to transact the business of fire insurance within the state which agrees to 
be bound by the rules affecting rates to be paid for insurance. * * * 

“The question is one of the statutory power of the rating organization to 
make rules.” 

Said sections 14l-a and 141-b of the Insurance Law provide for and regulate 
organizations “for the purpose of suggesting, approving or making rates for fire 
insurance * * * within this state.” 

The court in the Rhoades Case, at page 423 of 239 N. Y., 146 N. E. 648, 
says: “The purpose of the law is to give all corporations authorized to transact 
the business of fire insurance in this state the privilege of membership in such 
an organization.” 

The purpose of plaintiff association, as expressed in section 2 of the law of 
its incorporation, is “to inculcate just and equitable principles in the business of 
insurance; to establish and maintain uniformity among its members, 1n_ policies 
or contracts of insurance, and to acquire, preserve and disseminate valuable in- 
formation relative to the business in which they are engaged.” 

The power of the rating organization “to make rules is limited by the statute 
to ‘rules affecting such rates [rates of insurance]’ or ‘ruies * * * employed ia 
computing the rates,’” quoted from page 423 of the opinion in 239 N. Y., 146 
N. E. 648, in the Rhoades Case. 

Plaintiff, although a membership corporation, is in substance a voluntary 
association; it may accept any eligible applicant for membership, or it may reject 
any such applicant for any reason or no reason at all. If less than four-fifths 
of the members present at the meeting, at which the application is voted on, 
vote for the applicant, the applicant is rejected. 

It follows that it “may pick and choose” its members, and that membership 
is not a right, but is, if plaintiff so elects, as a condition of membership, a personal 
privilege. 

[4] The regulation of and making commissions uniform among its members, 
by plaintiff, is not contrary to law nor public policy. : 

In principle the decision in People ex rel. Pinckney v. New York Board of 
Fire Underwriters, 7 Hun, 248, applies to and is decisive of the matters involved 
herein. In that case the defendant was incorporated under a law as to the stated 
purposes of the corporation, and its stated powers to make by-laws, exactly the 
same as the law incorporating plaintiff. 

The gist of that decision is stated in the syllabus as follows: “Where a 
corporation is formed for the purpose of establishing uniformity in the insurance 
policies and contracts of its members, it is a tacit condition of membership, that 
a member will not oppose or injure the interests of the corporate body; and, if 
he breaks this condition—e. g. by insuring for smaller amounts than those es- 
tablished by the corporation—he may be expelled, on trial and conviction by the 
corporation.” 

That the rates of fire insurance and the commissions of life insurance agents 
are proper subjects for regulation have been recognized by our Legislature in 
the enactment of laws to that effect, which laws have been fully sustained by the 
courts. 


The United States Supreme Court, in a decision handed down January 5, 
1931 (282 U. S. 251, 257, 51 S. Ct. 130, 131, 75 L. Ed. 324), in the action of O’Gorman 
& Young v. Hartford Fire Ins. Co., in passing upon a New Jersey statute limiting 
the commissions of fire insurance agents, announced the law as follows: “The 
business of insurance is so far affected with a public interest that the State may 
regulate the rates (citing cases) and likewise the relations of those engaged 
in the business (citing cases). The agent’s compensation, being a percentage 01 
the premium, bears a direct relation to the rate charged the insured. The per- 
centage commonly allowed is so large that it is a vital element in the rate 
structure and may seriously affect the adequacy of the rate, Excessive commissions 
may result in an unreasonably high rate level or in impairment of the financial 
stability of the insurer. * * * Moreover, lack of a uniform scale of com- 
missions allowed local agents for the same service may encourage unfair dis- 
crimination among policyholders by facilitating the forbidden practice of rebating 





Mise.] Buffalo Ass’n. of Fire Underwriters v. Noxsel Dimick Co. 435 


See, also, Burden v. Burden, 8 App. Div. 160, 40 N. Y. S. 499, affirmed 159 
N. Y. 287, 54 N. E. 17. 

[5] The con-.ention of defendant that article 16 of plaintiff’s by-laws, adopted 

July 3, 1929, and the other by-laws in question that serve to make the provisions 
of such article 16 effective, are ultra vires and void, as not being within the 
purposes for which plaintiff association was incorporated, raises a more serious 
question. 
; However, I am of the opinion that such by-laws, and the provisions thereof, 
are within the fair intendment of the words of the purpose clause of the act 
of incorporation, which read: “The purpose of this corporation shall be to 
inculeate just and equitable principles in the business of insurance; to establish 
and maintain uniformity among its members, in policies or contracts of insur- 
ance.” To provide for and require its members to accept uniform commissions 
would be “to inculcate [instill, impress] just and equitable principles in the 
business of insurance.” 

Uniform commissions tend to obviate the “unfair discrimination among poli- 
cyholders * * * [and] * * * the forbidden practice of rebating.” Quoting 
from O’Gorman & Young v. Hartford Fire Ins. Co., supra. 

If plaintiff has no power to enforce upon its members the “just and equitable 
principles of insurance” which it was created and exists “to inculcate,” then 
both plaintiff and the law of its incorporation are idle gestures. 

It would seem that plaintiff may say to each of its members, on behalf of 
itself and all of its other members, if you are to play with us you may not play 
against us. Or, as is said in the opinion in People ex rel. Pinckney v. New York 
Board of Fire Underwriters, 7 Hun, supra, at page 251: “It has been said to be a 
tacit condition, annexed to the franchise of a member, that he will not oppose 
or injure the interests of the corporate body, and ‘consequently if he breaks 
this condition he may be disfranchised.’” 

[6] As to defendants’ seven agency contracts, before mentioned, five of them 
are for no definite period and are terminable by either party at will; compliance 
with the by-laws in question, by reducing the commissions defendant is to receive 
for policies it places with such companies would follow, as matter of course, 
upon suggestion thereof. However, the choice is with defendant, whether to 
give up its connection with plaintiff association, or reduce such contract com- 
missions to conform to plaintiff’s by-laws. 

When defendant was admitted to membership in plaintiff association it ex- 
pressly agreed to be governed by all the rules and regulations of the plaintiff; 
such agreement was a contract between defendant and plaintiff; it was made 
long before the agency contracts in question were made. Defendant could not 
thereafter voluntarily, by contract, place itself in such position that it must 
violate either its contract with plaintiff or abrogate such subsequent contracts, 
= a equitably claim relief from the burden of its prior contracts with 
plaintiff. 

The foregoing applies with even greater force to the agency contract defend- 
ant made with the American Colony Insurance Company, one of the two agency 
contracts defendant has entered into, for a period of ten years from May, 1928. 
As the ten-year term of such agency contract was agreed upon by the parties 
thereto by a supplemental agreement entered into by such parties September 30, 
1929 (see Defendant’s Exhibit 7), July 3, 1929, was the date of the adoption 
by plaintiff of the last of the by-laws in question herein. 

The agency contract with the Mohawk Fire Insurance Company, which is 
the only other definite period agency contract defendant is a party to, was made 
May 8, 1928, and then contained the following provision: “5. This agreement 
shall continue from year to year until terminated by either party. The agreement 
may be terminated at any time by either party.” Defendant’s Exhibit 6. 

It was not until May 18, 1929, that by an “agreement of revisal of contract” 
the above section 5 was eliminated from said agency contract, and the following 
substituted: “This agreement shall begin on the 8th day of May, 1928, and ter- 
minate on the 8th day of May 1938.” Defendant’s Exhibit 6. 

'7] It is a fair inference that such “agreement of revisal” of May 18, 1929, 
was procured by defendant to be made to forestall such of said by-laws as had 
not then been actually adopted, but the adoption of which in the immediate 
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future seemed certain, and so as to place defendant in the position where it 
could make the claim, in regard to long-term agency contracts previously entered 
into, that it is now making herein; and it would be, under the circumstances, 
inequitable to make such “agreement of revisal” the basis of an order or 
judgment restraining plaintiff from acting, as to defendant, under its by-laws in 
question herein; still the terms thereof are definite, conclusive, and binding upon 
defendant. As it was actually entered into prior to the adoption of the amended 
by-laws adopted July 3, 1929, the continuance of defendant as agent of the 
Mohawk Fire Insurance Company under such agency contract, and “agreement 
of revisal” for the term thereof, may not be held or construed by plaintiff to be 
a violation of the terms of the by-laws in question herein. 

[8, 9] I find and declare: 

(1) That the plaintiff's by-law, comprising article 16, section 1, is within 
the powers of plaintiff to adopt and is valid and enforceable. 

(2) That such by-law may be applied to defendant and compliance there- 
with required of defendant as a condition of its continued membership in plaintiff. 

(3) That neither such by-law, nor the by-laws supplementary thereto, violate 
any vested rights or privileges of the defendant. 

(4) That defendant’s continuance as agent of the Mohawk Fire Insurance 
Company, under its agency contract with that company dated May 8, 1928, and 
the “agreement of revisal” thereof dated May 18, 1929, for the contract period 
fixed in the “agreement of revisal,” may not be held by plaintiff to be a violation 
of the terms of said by-laws. 

(5) That the plaintiff had and has the lawful right and authority to enact 
and enforce the by-laws in question herein, viz.: Article 16, section 1; article 2, 
sections 1, 11, 12, 13, and 14,. “Membership”; article 12, section 1, “Company 
Representation, Non-Association Companies”; and article 9, section 1, “Non- 
Intercourse.” 

(6) That defendant is not entitled to any injunction against the plaintiff. 

The plaintiff is allowed the costs of the action against defendant. 

Let findings be prepared and judgment entered accordingly. 


VAN SCHAICK, Superintendent of Insurance, v. STIERING. 
Supreme Court, Albany County. Sept. 1931. 
253 New York Supplement 235. 


1. INSURANCE. . 

Former policyholder in mutual insurance company held not liable for assess- 
ment where more than year elapsed after termination of this policy and member- 
ship before company was placed in liquidation (Insurance Law, § 63, subd. 3, 
added by Laws 1909, c. 300, amended by Laws 1918, c. 119, and §§ 341, 346, added 
by Laws 1916, c. 13, amended by Laws 1922, c. 417).- 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 

2. INSURANCE. . 

Power of liquidator of insolvent mutual insurance company to levy _assess- 
ment depends on existence of requisite facts (Insurance Law, § 346, added by 
Laws 1916, c. 13, amended by Laws 1922, c. 417). 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 

3. INSURANCE. 

Former member of mutual insurance company, not assessable at time super- 
intendent, of insurance took possession thereof, does not become liable by mere 
process of liquidation (Insurance Law, § 63, subd. 3, added by Laws 1909, c. 300, 
amended by Laws 1918, c. 119, and §§ 341, 346, added by Laws 1916, c. 13, amend- 
ed by Laws 1922, c. 417). 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 

4. INSURANCE. 

Validity of assessments on members of insolvent mutual insurance company 
is determinable in proceedings to confirm liquidator’s report and levy of — 
ments (Insurance Law, § 346, added by Laws 1916, c. 13, amended by Laws 1922, 
c. 417). 


(For other cases, see Insurance, Dec. Dig. § 71[1].) 
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3. INSURANCE. 

Each policyholder in insolvent mutual insurance company should be given no- 
tice of assessment and of application to confirm assessments (Insurance Law, § 
346, added by Laws 1916, c. 13, amended by Laws 1922, c. 417). 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 

\ction by George S. Van Schaick, Superintendent of Insurance of the State 
of New York, as liquidator of the World Mutual Casualty Company, against Her- 
bert Stiering, to recover an assessment levied against defendant as a stockholder 
of an insurance company in liquidation. On motion to dismiss the complaint. 

Motion denied. 

Joseph G. Bill, of New York City (Pickney Estes Glantzberg, of New York 
City, of counsel), for plaintiff. 

‘Leo Strier, of New Brighton (Harry Krokow, of New York City, of coun- 
sel), for defendant. 

STALEY, J. 

Defendant moves to dismiss the complaint herein as insufficient in-law. By 
order of June 23, 1924, the superintendent of insurance was empowered to liqui- 
date the business and affairs of the World Mutual Casualty Company. The de- 
fendant herein became a policyholder and member of this company on December 
29,1922. His pelicy was terminated on March 29, 1923. During the period of his 
membership it is alleged that the losses and expenses of the company were in 
excess of the cash funds of said company. 

The report of the liquidator filed April 20, 1925, levied an assessment against 
the members and policyholders, including this defendant, equal to 200 per cent. of 
the amount of the cash premium earned on the policy, and notice was served 
upon all persons interested, including this defendant, of the presentation of said 
report and of application for an order approving and confirming the same in all 
respects, and authorizing and directing the liquidator to collect the assessment 
levied from all persons so assessed who had not made payment of said assessment. 

It is further alleged that said notice contained a statement that the defend- 
ant had been assessed for the sum of $560, and it demanded payment of the 
amount of the earned premium of $69.05, that the defendant defaulted in appear- 
ing upon said application for ‘confirmation of the liquidators report, and that on 
July 28, 1925, order was made and entered approving and confirming said assess- 
ment and call for immediate payment of the earned premium for the amount of 
which the complaint now demands judgment. 

\t the time the defendant became a member of the liquidated company, the 
Insurance Law provided that, in cases of liquidation by the superintendent, the 
rights and liabilities of any policyholder and member shall be fixed as of the 
date of the entry of the order directing the liquidation of said corporation, unless 
otherwise directed in said order. Insurance Law, § 63, subd. 3, added by Laws 
of 1909, c. 300, as amended by Laws of 1918, c. 119. 

It was also provided in section 346 of the Insurance Law (added by Laws of 

1916, c. 13, as amended by Laws of 1922, c. 417) that “every member shall be li- 
able to pay and shall pay his proportionate part of any assessment which may be 
laid by the corporation in accordance with law and his contract, covering any de- 
ficiency * * * if he is notified of such assessment within one year after the expira- 
tion or cancellation of his policy.” 
_ [1-3] The defendant contends that the complaint fails to show any liability 
tor the assessment for the reason that more than one year had elapsed since the 
termination of the policy and membership of the defendant before the company 
was placed in liquidation through the superintendent of insurance. This conten- 
tion raises the ,issue as to when in point of time a policyholder in a mutual cas- 
ualty company ceases to be liable for assessment for any deficiency of the com- 
pany when placed in liquidation. 

The company was organized pursuant to article 10-B of the Insurance Law, 
added by Laws of 1916, c. 13. 


Section 341 of this article in part provides that “the members of the corpora- 
tion shall be policyholders therein, and when any member shall cease to be a pol- 
icyholder, he shall cease at the same time to be a member of the corporation.” 

lhe policy and membership of the defendant, therefore, terminated on March 
29, 1923. During the year following the company was a going concern, and dur- 
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ing that year the liability for assessment was an existing right under the policy 
contract if necessity and deficiency justified. When the period of liability for as- 
sessment expired, the right to levy assessment likewise expired. Subsequent liq- 
uidation of the company did not revive it, and any assessment levied after the ex- 
piration of liability could not be an. assessment laid in accordance with the contract 
of the policyholder. 

The power of the liquidator to levy an assessment must have a basis of li- 
ability that is reasonable and just. 

His power is not an arbitrary one, nor is it judicial in its nature; but its val- 
idity must depend upon the existence of facts making the assessment necessary 
and proper. Raegener v. Willard, 44 App. Div. 41, 42, 60 N. Y. S. 478. 

“The right of assessment to pay the debts of the company can be exercised 
by the receiver upon those who were members at the time he was appointed; the 
company now being insolvent, and the rights and liabilities of the creditors and 
members being determined by their status at the time the receiver was named.” 
Skaneateles Paper Co. v. American Underwriters’ Fire Ins. Co., 61 Misc. Rep. 
457, 464, 114 N. Y. S. 200, 206. 

When the liquidator assumed control of the affairs of this company, the de- 
fendant was not a member nor was he subject to any liability under his contract. 
Surely the basis for liability and the power to assess must be found in one or the 
other at the time the liquidation is assumed. 

Beha v. Weinstock, 247 N. Y. 221, 160 N. E. 17, as I understand it, does 
not hold to the contrary. The Court of Appeals in that case held that where the 
policyholder was subject to the liability of assessment at the time the superintend- 
ent of insurance took possession for liquidation, the provisions of section 346 of 
the law, requiring notice of assessment within one year from the date of the ex- 
piration of the policy did not apply, for the reason that through liquidation a 
different situation was created and that liability of the policyholder existing at 
the time when liquidation was assumed could not be defeated by failure to serve 
notice of the amount of the assessment within one year from the time of the ex- 
piration of the policy. 

In this case no liability of the defendant existed when the superintendent of 
insurance took possession, and, if no liability then existed, the mere process of 
liquidation could not create one nor justify it. ; 

[4, 5] There is another aspect of this class of litigation which is worthy of 
serious consideration. Many mutual companies have gone the way of liquidation, 
and court calendars are cluttered with actions to recover assessments levied in 
liquidation proceedings, and the time of courts and juries is. constantly demanded 
for their disposition entailing unnecessary public expense. 

The question of the right of the liquidator to make these assessments should 
he open for determination in the proceeding to confirm the report of the liquid- 
ator and his levy of the assessments. Each policyholder should be given notice of 
such proceeding and of the fact that he has been assessed and the amount of the 
assessment and of the application to confirm and approve such assessment’ in 2 
manner authorized by statute. ie 

The question of the validity of the assessment is one properly to be litigated 
in that proceeding, and a determination therein should be binding upon all who 
are brought within the jurisdiction of the court. 

The business of the liquidator and the interest of claimants against the com- 
pany justify a change in procedure from the protracted practice now invoked to 
expedite and more effectively accomplish the assembling of assets for the payment 
of just claims. Such a result could be accomplished by legislation judicially es- 
tablishing liability for assessment in the liquidation proceeding, permitting the 
docketing of judgments for the amounts of the assessments confirmed by_ the 
court as soon as the time to appeal from the order confirming them has expired. 
To continue the procedure as heretofore tends to defeat justice and to wantonly 
waste public funds. 


[6, 7] Any matter in issue, and directly adjudicated upon or necessarily i- 
volved in the determination of a competent court in which a judgment or decree 
is rendered upon the merits is conclusively settled by a determination therein, and 
cannot again be litigated between the parties or their privies. House v. Lockwood, 


137 N. Y. 259, 269, 33 N. E. 595. 
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It is well established that, where a matter has been submitted to an authorized 
judicial tribunal, its decision is final between the parties until it has been subse- 
quently reversed, set aside, or rejected; and the rule of res adjudicata applies in 
all judicial determinations, whether made in actions or in summary or special pro- 
ceedings or by judicial officers in matters properly submitted for their determin- 
ation. People ex rel. McCabe v. Matthies, 179 N. Y. 242, 248, 72 N. E. 103. 

[8] The allegations of the complaint herein set forth with great particularity 
the proceedings taken by the liquidator for the levy of the assessment against the 
policyholders of this company, including the defendant, of the giving of notice 
to defendant of such proceedings and their purpose and effect as to him, and of 
his default to appear therein and contest the assessment levied against him. 

The plaintiff asserts that these allegations estopped the defendant from now 
questioning the validity of the assessment. 

Section 63 of the Insurance Law confers jurisdiction upon the Supreme Court 
to order liquidation, to issue injunctions, to prevent interference with the posses- 
sion and control of the liquidator, to prevent waste of assets, to direct liquidation 
by the superintendent of insurance whose rights and duties in the premises shall 
be similar to those exercised and imposed upon ancillary receivers of foreign cor- 
porations. 

No procedure is expressly provided, in the case of a mutual company, for the 
levying of assessments by the liquidator. That he has a right to do so in a 
proper case cannot be questioned. Whether the assessment alleged to have been 
confirmed in the proceeding referred to in the complaint constitutes a judicially 
established liability and is res adjudicata of the issue raised here, I am reluctant 
to determine on mere allegations of the complaint. The form of the notice al- 
leged to have been served upon the defendant is not set forth nor its manner of 
seryice specified. Whether such notice was given by the liquidator in a manner 
of his own selection or as directed by the court does not appear. The proof of 
the facts can hest establish the jurisdiction of the court to make a determin- 
ation binding upon the defendant. 

That such facts may be adduced upon a trial and the plaintiff have the bene- 


fit of them on his claim of estoppel, order may be entered denying the motion, 
without costs. 


MORRIS & CO. v. SKANDINAVIA INS. CO. et al. No. 29348. 
Supreme Court of Mississippi, Division A. Oct. 19, 1931. 
137 Southern Reporter 110. 
Syllabus by the Court. 


1, INSURANCE. 


_ Statute requiring foreign insurance companies to appoint insurance commis- 
sioner as agent for service of process does not subject such insurance companies 
to jurisdiction of state courts in controversies growing out of transactions wholly 
without state (Code 1930, § 5165). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Chancery Court, Hinds County; V. J. Strickler, Chancellor. — 
Suit by the State, on the relation of J. H. Howie, District Attorney, against 
the Skandinavia Insurance Company and Morris & Co., in which Morris & Co. filed 


a cross-bill. From a decree dismissing both the bill and the cross-bill, Morris & 
Co. appeals. 


Affirmed, 

The statutes referred to in the opinion follow: 

“5165. Deposit of charter—statement—filing fee—No foreign insurance, in- 
demnity or guaranty company or other insurer shall be admitted and authorized to 
do business in this state until: * * * 

_“Fourth.—It shall appoint as its agent or agents in this state some resident or 
residents thereof, other than the said commissioner; such appointment to be made 
i writing, signed by the president and secretary or manager or general agent, and 
filed in the office of the commissioner, authorizing the agent to acknowledge ser- 
vice of process for and on behalf of the company, and consenting that service of 
Process on the agent shall be as valid as if served upon the company, according to 
the laws of this state, and waiving all claims of error by reason of such service.” 
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“5166. Companies outside U. S.—deposit required—No foreign company, if 
incorporated or organized under the laws of any government, or state, elsewhere 
than in the United States, shall be admitted until it has made a deposit with the 
treasurer of the state, or with the financial officer of some other state of the Unit- 
ed States, of a sum not less than the capital required of like companies under this 
chapter. Such deposit must be in exclusive trust for the benefit and security of 
all the company’s policyholders and creditors in the United States, and such de- 
posit shall be deemed for all purposes of the insurance law the capital of the com- 
pany making it.” 

Green, Green & Jackson, of Jackson, S. C. Mize, of Gulfport, and Geo. T. 
Mitchell, Atty. Gen. (by F. B. Jackson, of Jackson), for appellant. 

Palmer Pillans (of Pillans, Cowley & Gresham, of Mobile, Ala.), and J. A. 
Leathers (of Leathers & Greaves), of Gulfport, for appellees. 

suite, C.J: 

This is an appeal from a decree sustaining demurrers to, and dismissing, an 
original bill and a cross-bill. The original bill was filed by the state of Missis- 
sippi on the relation of J. H. Howie, district attorney, against the Skandinavia 
Insurance Company and Morris & Co. The statutes pertinent thereto, as they 
now appear in the Mississippi Code 1930, are sections 5165, 5166, and 5210. The 
reporter will set out the introductory statement and paragraph 4 of section 5165, 
and all of section 5166. Section 5210, Code 1930, prohibits an insurance company 
from reinsuring “any risk taken by it on any property located in Mississippi in 
in any company not duly authorized to transact business herein.” 

It appears from the original bill and the supplement or amendment thereto that 
the appellee is an insurance company organized under the laws of Denmark, is li- 
censed to do business in the state of New York, and has made a deposit with the 
treasurer thereof that complies with the requirement of section 5166, Miss. Code 
1930, and that it has complied with the requirements of section 5165, Miss. Code 
1930, but has confined its Mississippi business to insuring other insurance com- 
panies against insurance risks assumed by them in Mississippi. 

Morris & Co., a Louisiana corporation, sued the appellee in the circuit court 
of Harrison county on an insurance policy on property which was issued, de- 
livered, and the loss thereunder occurred in a foreign country, service of process 
in which suit was accepted by the insurance commissioner. ‘This suit, on motion 
of the appellant, was transferred to the federal district court, where the appellant 
filed a motion to quash the process and dismiss the suit. 


The prayer of the bill is, in substance, that the appellee be enjoined from pro- 
secuting its motion to quash the process in the suit against it by Morris & Co.; 
that Morris & Co. be required to propound its claim against the appellee; and that 
the appellee be directed to pay any money adjudged to be due by it to Morris & Co. 
out of the deposit made by it with the treasurer of the state of New York, which, 
the bill alleges, constitutes a trust fund, under section 5166, Miss. Code 1930, for 
the benefit of all of its policyholders and creditors in the United States. The insur- 
ance commissioner accepted service of process on this bill of complaint, and Mor- 
ris & Co. appeared and propounded its claim, a purely legal one, against the ap- 
pellee on the insurance policy, hereinbefore referred to. Demurrers filed by the ap- 
pellee to the bill and cross-bill were sustained, and both were dismissed. 


[1] It appears from the case of Morris & Co. v. Skandinavia Ins. Co., 279 U. S. 
405, 49 S. Ct. 360, 73 L. Ed. 762, that the action at law of Morris & Co. against the 
appellee, which was removed to the federal court, finally reached the Supreme Court 
of the United States, where the judgments of the courts below quashing the process 
and dismissing the action were affirmed, on the ground that the statute requiring a 
foreign insurance company to appoint the insurance commissioner as its agent, upon 
whom process may be served, does not subject such insurance companies to the jur- 
isdiction of the state courts in controversies growing out of transactions wholly 
without the state. This interpretation of the statute and the reason given therefor 
meets with our approval, from which it follows that the original bill filed by the 
state herein is without merit. 


_ _ [2] The dismissal of an original bill does not always necessarily carry with 
it the dismissal of a cross-bill filed in the same cause, Griffith Chan. Prac., § 384: 
but that rule without regard to its other limitations, cannot in equity and good 
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conscience be applied here. The appellee was compelled to come into court and 
submit itself to the jurisdiction thereof in response to the state’s wrongly filed 
bill of complaint, and, when Morris & Co. appeared and filed its cross-bill pur- 
suant to the prayer of the original bill, the appellee had only two courses open to 
it—to submit to a decree pro confesso thereon, or to appear and contest the right 
of Morris & Co. to any decree at all. Had the court below overruled the demur- 
rer to the cross-bill, the effect of section 147 of the Constitution, if any, on the 
right of this court to reverse its decree would have been presented; but, as it sus- 
tained the demurrer and declined to grant the relief prayed for, that section of 
the Constitution can have no application here. 
Affirmed. 





